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In re JENSEN, Ex parte CALLOW. divisional 

COURT. 
Bankruptcy Ad, 1883, section 44, subsection (iii.). Befoeb 

Eepuied oicnership — Van let to grocer and provision merchant on cm^ditional ^ave, J., 
sale and hiring agreement — Custom of particular trade, Wills J. 

Upon appeal from decision of the County Court Judge that no custom ,^_™ 
exists for a grocer and provision merchant to hire vans used in the business, Deee7nber2nd. 
so as to prevent the operation of the reputed ownership clause — section 44, 
subsection (iii.) — of the Bankruptcy Act, 1883. 

Held : (1) That upon the evidence on affidavit before him it was open 
to the County Court Judge to come to the conclusion to which he did, 
and that being so his decision would not be set aside. 

(2) That where the fact of a custom existing in a particular trade has 
to be decided, the case is one proper to be tried with the assistance of a 
jury and with witnesses, and not upon affidavit evidence alone. 



T 



HIS was an appeal from an order of the learned jndge of the 
Chelmsford Connty Court, by which he declared that a certain van 
which had been let to hire to the bankrupt on a conditional sale 
and hiring agreement was, '^ at the commencement of the bank- 
ruptcy, in the possession, order or disposition of the bankrupt, in 
his trade or business, by the consent and permission of the true 
owner, under such circumstances that he was the reputed owner 
thereof" within section 44, sub- section (iii.) of the Bankruptcy Act^ 
1888. 

The bankrupt, Jensen, was a grocer and provision merchant, and 
the case turned upon the question whether a custom exists in that 

M.B. — VOL, IT, p 



BANKBUPTCY EEPOETS. 

138C. trade to hire the vans used in the business so as to prevent the 
In^ operation of the said section. 

Jensbx. The learned County Court Judge had decided, upon the evidence 

Callow, on affidavit before him, that no such custom exists. 

From that decision Callow, who claimed the van in question, now 
appealed. 

Palmer : for the appellant Callow. 

There is a well-known custom amongst grocers and provision 
merchants to hire the vans used by them in their business. There 
was a purchase and hire agreement, and the instalments were in 
arrear. The evidence of the custom before the County Court Judge 
was contained in seven affidavits which all, in effect, say that it is a 
well-established custom amongst grocers, provision merchants, 
coal dealers, fishmongers, &c., to enter into letting and conditional 
sale agreements. The evidence against the custom is also contained 
in seven affidavits, but, I submit, they are not so strong. 

[Wills, J. : Here the hirer put his name upon the van. Is it 
the general practice to allow the hirer to take away the name- 
plate until the whole money has been paid ?] 

The test is, Could the trader have pledged this? In the 
case of the Colonial Bank v. Wkinney, as reported in the Weekly 
Reporter, vol. xxxiv., at page 707, Lord Watson said : •* The 
principle which appears to me to be deducible from the 
authorities is this, that goods belonging to a third party are not' 
within section 44, sub-section (iii.) of the Bankruptcy Act, 1883, 
unless they were left with the bankrupt in such circumstances that 
he, as reputed owner, could have sold them, or otherwise have 
obtained credit upon them, in the course of his trade or business.** 
If a man cannot make a title to transfer the property he is not the 
reputed owner. Here the evidence of the custom is overwhelming. 
(Counsel also referred to Ex parte Watkins, In re Conston, L. R. 
8 Ch. App. 620 ; 42 L. J. Bank. 50 ; 28 L. T. 798 ; Ex parte 
HaUersley, In re Blanshard, L. R. 8 Ch. Div. 601 ; 86 L. T. 
619.) 

Muir Mackenzie : for the trustee in the bankruptcy was not 
called upon. 
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HIGH COUBT OF JUSTICE. 

Cave, J. : 1886. 

The only point which we have to decide in this case is, whether I» ke 
the judgment of the County Court Judge is wrong. He has decided ex paetb 
that this van was in the reputed ownership of the bankrupt within Callow. 
section 44, sub-section (iii.) of the Bankruptcy Act, 1883. Now, 
that section provides that the property of the bankrupt divisible 
amongst his creditors shall comprise '' (iii.) All goods being, at the 
commencement of the bankruptcy, in the possession, order or dis- 
position of the bankrupt, in his trade or business, by the consent 
and permission of the true owner, under such circumstances that 
he iii the reputed owner thereof." This van was, at the commence- 
ment of the bankruptcy, '^ in the possession, order or disposition of 
the bankrupt, in his trade or business, by the consent and permis- 
sion of the true owner." The only question is, whether it was 
'^ under such circumstances that he was the reputed owner thereof.'* 
If there is a custom to hire vans the question of reputed ownership 
does not arise. If there is no such custom any person who sees a 
van in the possession of the bankrupt in his trade would think it 
was his. What appears to be the property of a man is his property 
to this extent. If no custom exists the question is one purely of 
fact. The parties might have had this case tried by a jury, and it 
was, in my opinion, a proper one for that course. But the case 
was tried by a judge, and by a judge alone, and not only was it tried 
before a judge alone, but the parties tried the case on affidavits 
alone. Witnesses were not called, which would, in my opinion, be 
a very much more satisfactory way of trying a case of this descrip- 
tion. In this case the affidavits in support of the custom were 
strong, and I am not prepared to say that if the judge had decided 
that there was such a custom as alleged I should have interfered 
with his decision. The evidence with regard to a custom is open 
to this observation that a large number of persons may be called to 
prove a custom, but their evidence must be duly weighed with tliat 
of those persons who say that they do not knt)w of any such custom. 
There may be a^practice which has not yet hardened into a custom. 
Here, there were equally strong witnesses on the other side who say 
that they never heard of such a custom as this, and it must be 
noted that that evidence is given by persons who would be likely to 
know if such a custom did exist. Upon the evidence before him it 

B 2 
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I88d. was open to the County Court Judge to come to the conclusion 

Ix us which he has come to, and, since he has done so, we shall not inter- 

ixT^i. fere with it. 



Callow. 



Wills, J. : 

I am of the same opinion. It was a pure question of fiEkct upon 
which the County Court Judge had to decide. Seven persons on 
one side say they never heard of a custom which seven other per- 
sons say exists. I cannot say that the County Court Judge was 
wrong in believing the seven persons on the one side rather than 
the seven persons on the other. The appeal must therefore be dis- 
missed with costs. 

Appeal dismissed with costs. 

Cases relied upon or referred to : — 
Colonial Bank v. Whinney, 84 W. B. 707. 

Ex parte Watkiiis, In re Couston, L. R. 8 Ch. App. 620; 

42 L. J. Bank. 50 ; 28 L. T. 798. 
Ex parte Hattersley, In re Blanshard^ L. B. 8 Ch. Div. 601 ; 

86 L. T. 619. 



HIGH COURT OF JUSTICE. 



PRACTICE. 

In be WINTERBOTTOM, Ex parte WTNTEKBOTTOM. 

Bankruptcy Act, 1883, section 4, svbsection 1 (g). 

Bankruptcy notice —Company in liquidation — Notice by liquidator — "In (he 
name and on behalf of the company " — Companies Act 1862 (25 d; 26 Vict, 
c 89), section 95. 

Held : (1) That the power given by section 95 of the Companies Act 
to a liquidator to bring or defend any action, suit, or prosecution, or other 
legal proceeding, civil or criminal, in the name and on behalf of the 
company, includes the power to serve a bankruptcy notice upon a judg- 
ment debtor of such company under section 4, sub-section 1 (g), of the 
Bankruptcy Act, 1883. 

(2) But the provisions of section 95 of the Companies Act must be 
strictly complied with, and the proceedings in connection with serving 
such bankruptcy notice must be taken " in the name and on behalf of the 
company," and not by the liquidator in his own name. 



DIVISIONAL 
COURT. 

Before 
Cave, J., 

and 

"Wills, J. 

1886. 



T: 



HIS was an appeal on behalf of J. Winterbottom, to set aside 
a receiving order which had been made against him by the County 
Conrt at Oldham. 

On March 25th, 1885, the Manchester and Oldham Bank, 
Limited, recovered judgment by default against the debtor Winter- 
bottom for the sum of 8902. 

The Bank went into liquidation, one H. G. Nicholson being 
appointed liquidator, and on September 16th, 1886, a bankruptcy 
notice under section 4, sub-section 1 (^) of the Bankruptcy Act, 
1883, was issued against the debtor by the liquidator in respect of 
this judgment debt of 890Z., upon which notice a receiying order 
was made on November 4th. 

The request for the issue of the bankruptcy notice in question 
was made by the solicitor for Nicholson, who was described as the 
liquidator of the Manchester and Oldham Bank, Limited, and pur- 
ported to be founded on the judgment obtained by the Bank on 
March 25th, 1885. 

The notice itself was headed *' In the matter of John Winter- 
bottom, ex parte Henry Grosvenor Nicholson, liquidator of the 
Manchester and Oldham Bank, Limited." It required the debtor 
to pay to Nicholson, '* the liquidator of the Manchester and Oldham 



Dec. 1th 
and 22nd. 
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Winter- 
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Bank, Limited," the sum of 890i., " claimed by him as being tha 
amount due on a final judgment obtained by the said Bank against 
you in the Queen's Bench Division of the High Court, dated the 
25th of March 1885, whereon judgment has not been stayed, or 
you must secure or compound for the said sum to his satisfaction 
or the satisfaction of the Court, or you must satisfy the Court that 
you have a counterclaim, set off, or cross demand against the said 
Nicholson which equals or exceeds the sum claimed by him, and 
which you could not set up in the action in which judgment was 
obtained." 

Against the receiving order made upon this notice the debtor 
Winterbottom now appealed on the ground (1) that the liquidator of 
the company in liquidation could not serve a bankruptcy notice 
under the section ; or (2) that in any event such liquidator was not 
entitled to do so in the manner adopted in the present case. 



E. Cooper Willis, Q, C : for the debtor Winterbottom. 

Although a company might perhaps serve a bankruptcy notice, 
the liquidator of the company in liquidation could not do so. In 
the case of Outline v. Fisk (3 B. & C. 178), it was held that a 
private Act of Parliament, enabling an insurance society to com- 
mence all actions and suits in the name of their secretary as 
nominal plaintiff did not authorise the secretary to petition on 
behalf of the society for a commission of bankruptcy against their 
debtor. So in Williams v. Harding (L. R. 1 H. L. 9), it was held 
that under the 11 & 12 Vict. c. 45, and the 12 & 13 Vict. c. 108, 
the official manager to whom calls were ordered to be paid, did not, 
in virtue of such order, become a creditor of the person who had to 
pay the calls, so as to be entitled to be a petitioning creditor, and 
to ask for an adjudication in bankruptcy against him. By section 
95 of the Companies Act, a liquidator has power *' to bring or 
defend any action, suit or prosecution, or other legal proceeding, 
civil or criminal, in the name and on behalf of the company.** 
Even assuming that the liquidator has power to serve a bankruptcy 
notice in the name and on behalf of the company, he cannot do it 
in his own name as he has done here. He could not issue execution 
in his own name. Here neither the request nor the notice were 
in the name and on behalf of the bank vnthin the meaning of the 



HIGH COURT OF JUSTICE. 

section. In the case of In re Hodges (L. E. 8 Ch. App. 204), a 
debtor summons was taken out in the name of. the secretary of a 
company, limited, for a debt due to the company, and it was held 
that the summons was irregular. So here the liquidator had no 
power to serve the notice in his own name. 

J. L. Walton : for H. Q. Nicholson. 

The oflScial liquidator is the proper person to take these proceed- 
ings. There can be no suggestion that the debtor has been misled 
in the matter. The notice says that the debt is due to the liquidator 
as liquidator of the bank. The words " counterclaim, set off, or 
cross demand against the said Nicholson which equals or exceeds 
the sum claimed by him and which you could not set up in the 
action in which judgment was obtained," must refer to the action 
by the bank, they cannot refer to any action personally by Nicholson. 
Substantially the notice is a notice under the section. 

December 22nd. 
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bottom, 
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On this day Mr. Justice Gate delivered the judgment of the Court 
as follows : — 

This is an appeal against a receiving order made by the County Jadgmentr 
Court at Oldham under the following circumstances. 

On the 25th of March, 1885, the bank obtained a judgment by 
default against Winterbottom for 890!., either before or subsequently 
it does not appear which but probably before the bank went into 
liquidation and the respondent was appointed liquidator. On the 
16th of September, 1886, the liquidator issued a bankruptcy notice 
in respect of this judgment debt of 890Z. which the debtor did not 
comply with, and thereupon on the fourth day of November the 
receiving order, now appealed against, was made. 

Now, I think it cannot be doubted that a company may issue a 
bankruptcy notice. By section 4, sub-section 1 (g), a bankruptcy 
notice may be served by a creditor who has obtained final judgment* 
By section 168, unless the context otherwise requires, the word 
person includes a body of persons corporate or unincorporate. By 
section 148^ for all or any of the purposes of this Act, a corporation 
may act by any of its officers authorised in that behalf under the 
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seal of the corporation. By Bale 191 of the rules in force in 
September 1886, provision is made for presenting a bankruptcy 
petition or suing out a bankruptcy notice by the few remaining com- 
panies authorised to sue and be sued in the name of their public 
officer. It was, contended, however, that although a company 
might serve a bankruptcy notice the liquidator of the company in 
liquidation could not do so, or, at any rate could not do so in the 
manner adopted in this case. The first objection is one of substance, 
the latter one of form. In support of the contention that the liqui* 
dator could not serve the notice at all Guthrie v. Fisk (8 B. & G« 
178) was cited. In that case it was held that a private Act of 
Parliament enabling a certain insurance society to commence all 
actions and suits in the name of their secretary as nominal plaintiff 
did not authorise the secretary to petition on behalf of the society 
for a commission of bankruptcy against their debtor. This parti- 
cular objection is removed in the present Act by rule 258, but it 
was submitted that although the disability was removed by that rule 
so far as regards companies authorised to sue and be sued in the 
name of a public officer, it still existed so far as a liquidator of a 
registered company was concerned, and in support of that view 
Williams v. Harding (L. B. 1 H. L. 9) was cited. In that case it 
was held that under the 11 & 12 Yict. c. 45 and the 12 & 18 Vict, 
c. 108 the official manager, to whom calls were ordered to be paid, 
did not in virtue of such order become a creditor of the person who 
had to pay the calls so as to be entitled to be a petitioning creditor 
and to ask for an adjudication in bankruptcy against him. It is 
obvious that a decision under a repealed Act as to the position of 
the official manager towards a contributory of the company can be 
of very little assistance in determining the powers of a liquidator 
under a different Act as to serving a bankruptcy notice on a judg- 
ment debtor of the company. Turning then to the Act itself, the 
Companies Act of 1862 (25 & 26 Yict. c. 89), we find that by 
section 188 under the voluntary winding-up of a company upon the 
appointment of liquidators all the power of the directors shall 
cease, except so far as the company or the liquidators may sanction 
the continuance of such powers, and the liquidators may, without 
the sanction of the court, exercise all the power by that Act given 
to the official liquidator. By section 96 the official liquidator may, 
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with the sanction of the courts bring or defend any action^ suit, or 
prosecution^ or other legal proceeding, civil or criminal, in the name 
and on behalf of the company. I am of opinion that the power to 
bring any other legal proceeding inclades the power to serre a 
bankruptcy notice, because that seems to be the natural meaning of 
the words, and I am not aware of any reason why they should not 
have their ordinary and natural meaning. But it is said that 
assuming the liquidator has power under the sections cited to serve 
a bankruptcy notice in the name and on behalf of the company, he 
has not in this case complied with the terms of that power. By 
G. B. 119 a creditor, desirous that a bankruptcy notice may be 
issued, shall produce to the registrar an office copy of the judgment 
on which the notice is founded, and file the notice, together with a 
request for issue, which shall be in Form No. 5 in the Appendix, with 
such variations as circumstances may require. By G. B. 120 every 
bankruptcy notice shall be endorsed with the name and place of 
business of the solicitor actually suing out the same, or if no solicitor 
is employed, with a memorandum that it is sued out by the creditor 
in person. There shall also be endorsed on every bankruptcy notice 
an intimation to the debtor that if he has a counterclaim, set-off, or 
cross demand which equals or exceeds the amount of the judgment 
debt and which he could not have set up in the action in which the 
judgment was obtained, he must within the time specified in the 
notice, file an affidavit to that effect with the registrar. By G. B. 
118 a bankruptcy notice shall be in the Form No. 6 in the Appendix 
with such variations as circumstances may require. It is remark- 
able that the form contains not only the notice required to be 
endorsed by G. B. 120 but also a similar notice within, but slightly 
different. The form runs, '' or you must satisfy the court that you 
have a counterclaim, set-off, or cross demand against G. D. which 
equals or exceeds the sum claimed by him." The endorsement 
runs *' if, however, you have a counterclaim, set-off, or cross demand 
which equals or exceeds the amount claimed by C. D. in respect of 
the judgment." The request for the issue of the notice is made by 
the solicitor for Nicholson who is described as the liquidator of the 
Manchester and Oldham Bank, Limited, and purports to be founded 
on the judgment obtained by the bank on the 25th of March, 1885. 
The notice itself is headed " In the matter of John Winterbottom, 
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ex parte Henry Grosvenor Nicholson, liquidator of the Manchester 
and Oldham Bank, Limited." It requires the debtor to pay to 
Nicholson *' the liquidator of the Manchester and Oldham Bank, 
Limited," the sum of 8902., '^ claimed by him as being the amount 
due on a final judgment obtained by the said bank against you in 
the Q. B. D. of the ffigh Court, dated the 25th of March, 1885, 
whereon judgment has not been stayed, or you must secure or com* 
pound for the said sum to his satisfaction or the satisfaction of the 
court, or you must satisfy the court that you have a counterclaim, 
set-off, or cross-demand against the said Nicholson which equals 
or exceeds the sum claimed by him, and which you could not set 
up in the actioB in which judgment was ohtained." 

It is contended that neither the request nor the notice were in the 
name and on behalf of the bank within the meaning of section 95 
of the Companies Acb, 1862, and the case of In re Hodges (L. B. 
8 Ch. 204) was referred to. There a debtors summons, taken out 
under the Act of 1869, by the secretary of a limited company for a 
debt due to the company was dismissed. Lord Selbome remarking 
that the summons was a special statutory proceeding involving im- 
portant consequences, and all proper forms must be strictly com- 
plied with. That case no doubt is a stronger case of irregularity 
than the present one, seeing that a secretary, who is the mere 
servant of the company, bound to obey the orders of the directors, 
occupies a very different position from a liquidator who has con- 
centrated in him all the powers of the directors : but it is important 
as showing that where a formal compliance is required a substantial 
compliance is insufficient. Here the 95th section of the Companies 
Act of 1862 requires that the proceeding should be taken in the 
name and on behalf of the company, and I think that different con- 
siderations apply to those two requirements. As to the proceeding 
being taken on behalf of the company, I do not think, looking at the 
Act and forms, that it is necessary to state in so many words that 
the proceeding is taken on behalf of the company if this appears by 
necessary intendment from the documents, and I think that it does 
so appear in this case. In the request Nicholson is described as the 
liquidator of the bank, and the request is founded upon a judgment 
obtained by the bank with which Nicholson does not appear on the 
face of the request, to have any other connection than as liquidator 
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of the bank. The n0t7.ce requires the debtor to pay to Nicholson, 
the liquidator, 890Z. claimed by him as being the amount due on a 
final judgment obtained by the bank. To my mind it is impossible 
on reading these documents to come to the conclusion that Nichol- 
son was taking these proceedings otherwise than on behalf of the 
bank. I do not understand how any one could suppose that he was 
taking these proceedings on his own behalf. 

There is, however, the other requirement which is essentially of 
a formal nature, viz. : — that the proceeding shall be taken in the 
name of the company, and although I have struggled against the 
conclusion, feeling as I do that the debtor has in no way been misled 
(see his affidavit) yet I have ultimately come to the conclusion that 
this requirement has not been complied with. The request is 
made by T. H. Smyth, " solicitor for H. G. Nicholson of, &c., the 
liquidator of the Manchester and Oldham Bank, Limited." Possibly 
this might have been got over, but the notice, the document actually 
served on the debtor, is headed, "Ex parte Henry Grosvenor 
Nicholson, liquidator of the Manchester and Oldham Bank, 
Limited," and looking at the heading and at the contents I am 
unwillingly compelled to come to the conclusion that it is a pro* 
ceeding taken in the name of Nicholson the liquidator and not in 
the name of the company. 

The proper form therefore has not been strictly complied with, 
and the appeal must be allowed and the receiving order set aside 
with costs. 
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Appeal allowed mth costs. 

Solicitors : Clegg, for the debtor Winterbottom. 

Blackburns and Smyth, for G. H. Nicholson. 



Cases relied upon or referred to : — 
Guthrie V. Fwfc, 3 B. & C. 178. 
Williams v. Harding, L. R. 1 H. L. 9. 
In re Hodges, L. R. 8 Ch. App. 204. 
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*S^.T°^ In be HOCKADAY, Ex pabte NELSON. 

^I^ii™F ^^^ of Sale— Congideration— Money *' now paid"*— Bills of Sale Act, 1878 (41 iC- 

THE Rolls, 42 Vict, c, 31) sectifm S—Bills of Sale Act, 1882 (45 db 46 Vict. c. 43), 

BowEN, L.J. section 8. 

Fry, L.J. 

1887. On April 22nd, 1886, in consequence of the discovery that a previous 

January IM ^^^^ ^^ ®*^® given by the debtor on October 26th, 1885, was invalid, a new 

bill of sale instead thereof was executed. 

This new bill of sale was expressed to be made in consideration of the 
sum of 220^ *' now paid " by the grantee to the grantor, but no money 
actually passed on its execution. 

The trustee in the bankruptcy of the grantor having sought to set 
aside such bill of sale on the ground that the consideration was not truly 
stated within section 8 of the Bills of Sale Act, 1882. 

Held : That the consideration was truly stated so as to satisfy the said 
section ; that the case was within the decision given in The Credit Co. v. 
Pott (L. R 6 Q. B. D. 295) ; and that the addition of the word « truly " 
in section 8 of the Bills of Sale Act, 1882, did not take the case out of 
that decision. 



T 



HIS was an appeal on behalf of H. TV. Nelson, the trustee 
in the bankraptcy of T. ^. Ilockaday, against a decision of tho 
Divisional Court in Bankruptcy, affirming the judgment of the 
learned judge of the County Court at Eochester, by which he 
declared that a certain bill of sale given by the said bankrupt 
to one James Ling was good and valid. 

The case turned upon the question as to whether the considera- 
tion for the said bill of sale had been correctly stated within 
section 8 of the Bills of Sale Act, 1882, which provides amongst 
other requirements, that every bill of sale '' shall truly set forth the 
consideration for which it was given." 

The bill of sale in question was given by the bankrupt to Ling 
on April 22nd, 1886, and was drawn in strict conformity with the 
form in the schedule to the Act, the consideration being stated 
as follows : — " in consideration of the sum of 220i. noio paid 
to, &c." 

It was alleged, however, against the bill, that no money was paid 
on the day, the facts being that on October 25th, 1885, a previous 
bill of sale had been executed between the parties, which bill in 
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consequence of a recent decision of the Court of Appeal (Ex parte 1887. 
Stanford, In re Barber, L. E. 17 Q. B. D. 259 ; 55 L. J. Q. B. i^ 
341 : 54 L. T. 894) was found to be bad. The present biU was ^^^''p^:^^' 
in consequence given on April 22nd, 1886, to take the place of the Nblbon. 
old one, but no money appears at that date actually to have passed. 

An application made by the trustee in the bankruptcy to set 
aside the bill of sale on the ground that the consideration was not 
coi'rectly stated was refused by the Coimty Court Judge, whose 
decision was also upheld by the Divisional Court. 

The trustee now appealed to the Court of Appeal. 

Aspland, Q,C^: for the trustee in the bankruptcy. 

No money was paid on April 22nd, 1886. There had been a 
previous bill on October 25th, 1885. That was found to be bad, 
and therefore the grantee came to the grantor, and asked him 
to give another bill. As a matter of fact the bill of sale of 
October 25th, 1885, did not state the consideration with accuracy, 
because in that it was in consideration of lOOZ. advanced in 1882, 
and in consideration of 1202. ''now advanced,"the real facts being 
that there had been lOOZ. paid by cheque on October 10th, 1882 ; 
20Z. on October 12th, 1885 ; 201. on October 14th, 1885 ; 66Z. on 
October 22nd 1885 ; the balance being made up by 71. due for 
interest on the first 1002., and 71. for rent. That was certainly not 
2202. paid on April 22nd, 1886. 

[The Master of the Bolls: We might have thought that 
although not mathematically correct it was in business true.] 

The case on which the Court below decided against me was that 
of The Credit Co. v. Pott (L. B. 6 Q. B. D. 295 ; 50 L. J. Ex. 
106 ; 44 L. T, 506), where " A. being indebted to B. gave him a 
bill of sale to secure the sum of 73502., which, on stating the 
accounts between them, was found to be the balance due, and by 
such bill of sale this sum was to be paid by A., with interest on 
•demand in writing. The bill of sale recited that B. had agreed to 
lend A. 73502., and the consideration for such bill of sale was 
stated therein to be 73502. then paid by B. to A. It was held 
that the bill of sale truly set forth the consideration for which it 
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1887. was given so as to satisfy section 8 of the Bills of Sale Act, 1878 

In he (^^ ^ ^^ Vict. c. 81), although no money in fact passed from B. to 

Hoc¥Ai)AY, ^ Q^ ii^Q ^jjj^^ ^i^Q ]yi]i Qf qqIq yy^Q firiven." But that was a decision 

Nelsox. under section 8 of the Bills of Sale Act, 1878. In that Act the 
words were merely " shall set forth the consideration." In the 
Act of 1882, there is the addition of the word ** truly." 

[BowEN, L.J. That is only putting into the Act what the 
Courts had said was the meaning of the Act.] 

Further, I distinguish that case in this way. I say that the case 
of The Credit Co. v. Pott ought to be treated on the facts of that 
case and not as a general principle of law applicable to other cases. 
It does not lay down a broad principle that where there is an 
existing debt, and a bill of sale is given to secure it, that debt may 
be described as money *' now paid." 

[BowEN, L.J. The case has been followed, I think.] 

It was followed with a little hesitation in Ex parte Johnson, 
In re Chapman (L. E. 26 Ch. Div. 888 ; 58 L. J. Ch. 763 ; 
60 L. T. 214). 

[The Master of the Rolls. In this case it seems to me that 
the debtor and his solicitor did the most honest thing they could do. 
This bill of sale replaces the old one. The solicitor and his client 
found the blunder had been made. They rectified it^ and they 
were very honest to do so.] 

It is doubtless unfortunate, for no doubt they thought they must 
be right if they followed strictly the form in the schedule, but I 
submit they were wrong. (Counsel also referred to Ex parte 
Rolph, In re Spindler, L. R. 19 Ch. Div. 98 ; 51 L. J. Ch. 88 ; 
45 L. T. 482 : ' Ex parte Allam, In re Munday, L. R. 14 Q. B. D, 
48 ; 38 W. R. 231.) 

Cozens Hardy {Ribton with him) : for the bill of sale holder 
were not called upon. 
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The Master of tete Rolls (Lord Esher) : 1887. 

In my opinion it is qnite useless to go throngli all tlie reasoning „^^ ^ 
again. For my own part I think the ground of the decision in the Ex pautb' 
case of The Credit Co. v. Pott (L. R 6 Q. B. D. 295 ; 50 L. J. , j^*"^']'- 

^ Judgment. 

Ex. 106 ; 44 L. T. 506), was a good, sound, husiness-like view of 
the matter. Whether that be so or not there the case is, and we 
are governed by that case. This appeal must therefore be dis- 
missed with costs. 

BowEN, L.J. and Fry, L.J. concurred. 

Appeal dismissed with costs. 

Solicitors : Spyer dt Son, for the trustee in the bankruptcy. 
W. A, Willoughby, for the bill of sale holder. 

Cases relied upon or referred to : — 

Ex parte Stanford, In re Barber, L. B. 17 Q. B. D. 269 ; 

56 L. J. Q. B. 341 ; 54 L. T. 894. 
The Credit Co. v. Pott, L. R. 6 Q. B. D. 295 ; 50 L. J. Q. B. 

106 ; 44 L. T. 506. 
Ex parte Johnson, In re Chapman, L. R. 26 Ch. Div. 888 

58 L. J. Ch. 763 ; 50 L. T. 214. 
Ex parte Rolph, hi re Spindler, L. R. 19 Ch. Div. 98 

51 L. J. Ch. 83 ; 45 L. T. 482. 
Ex parte Allam, In re Munday, L. R. 14 Q. B. D. 43 

33 W. R. 281. 
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FBACnCE. 

COURT OF In re HANN, Ex parte FOREMAN. 

APPEAL. 
Bbfokb thb Banknipicy Act, 1883, section 104, suh-aedion 2 {d), and tection 127. 

Master op Banhrupicy Rules, 1883, Rule 111 (2). 

BowBN L j'. Bankruptcy Rules, 1886, Rule 129. 

Fry, L.J. Limitation of right of appeal — Money's worth in dispute under bOL — No leave to 
^V^' appeal obtained — Validity of rule. 

January lith 
and nth. Upon appeal from decieioii of the Divisional Court in bankruptcy, dis- 

missing a County Court appeal on tlie ground that the money or money's 
worth involved did not amount to tOL, and that no leave to appeal had 
been obtained, the objection was taken that Rule 111 (2) of the Bank- 
ruptcy Rules, 1883, by which the said limitation is made was ultra vires. 

Held: Tliat the Rule 111 (2) was not ultra vires; and that section 104, 
sub-eection 2 (d) of the Bankruptcy Act, 1883, tuken together with 
section 127 of the Act, empowered the making of such a rule, specifying 
within what limit the right of appeal shall be confined. 



T, 



HIS was an appeal on behalf of the trustee in the bankruptcy 
from a decision of the Divisional Court in Bankruptcy, dismissing 
with costs an appeal brought by such trustee against an order of 
the learned judge of the Windsor County Court on the ground 
that the leave to appeal necessary under Bule 111 (2) of the Bank- 
ruptcy Bules, 1888, had not been obtained. 

The Bule 111 (2) of the Bankruptcy Rules, 1883, is now re- 
enacted by Bule 129 of the Bankruptcy Bules, 1886. 

The case as reported in the Divisional Court will be found 
ante, Volume III., page 300. 

The County Court judge had refused to declare a certain pay- 
ment of 872. made by the bankrupt to be a fraudulent preference, 
and on an appeal from this decision by the trustee to the Divisional 
Court the objection was taken that leave had not been obtained 
under Bule 111 (2), which provides that, *' No appeal to the Court 
of Appeal shall be brought from any order relating to property 
when it is apparent from the proceedings that the money or 
money's worth involved does not exceed 50Z., unless by leave of the 
Court." 

On this ground the case was dismissed with costs against the 
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trustee personally; anJ it was further held that the said Rule isso. 
Ill (2) was not ultra vires. J""^ 

^ ^ In KB 

From this decision the trustee now appealed to the Court of Hann, 

. - Ex PARTIS 

Appeal. FoEEMAN. 

Edward Clayton : for the trustee in the bankruptcy. 

Section 104, sub-section (2), of the Bankruptcy Act, 1883, pro- 
vides that '' Orders in bankruptcy matters shall, at the instance of 
any person aggrieved, be subject to appeal," and that right of 
appeal ought not to be taken away as it is by Rule 111 (2). The 
first point I take is that the rule in question does not apply to an 
appeal to the Divisional Court because such Court was not mado 
a Court of Appeal by the Bankruptcy Act, 1883, but by the Bank- 
ruptcy Act, 1884. The Act of 1884, was issued after Rule 111 (2) 
was issued, and the Act of 1884 alters the meaning of the rule. But 
my chief argument is that Rule 111 (2) is ultra vires. The power 
to make rules is given by section 127 of the Bankruptcy Act, 1883, 
which provides : — " (1.) The Lord Chancellor may from time to time, 
with the concurrence of the President of the Board of Trade, make, 
revoke, and alter general rules for carrying into effect the objects 
of this Act." Section 104, sub-section (2), says, " Orders in bank- 
ruptcy matters shall, at the instance of any person aggrieved, be 
subject to appeal ***,'» A rule which prohibits an appeal 
when only 602. is concerned does not carry into effect the 
objects of the Act. The words of section 104 are " any person 
Aggrieved." It is true that by sub-section 2 (d) of section 
104, ^'No appeal shall be entertained except in conformity 
with such general rules as may for the time being be in force 
in relation to the appeal," but that cannot be against me be- 
cause it is ''such general rules as may for the time being be in 
force," and that begs the questioji that the rule is in force. The 
object of the Act is to give every aggrieved person a right of 
appeal. If the limit is SOL it might be 10,000Z. 

[Fbt, L. J. : That is too extreme a case. The legislature 
anticipated that the officers who had to make rules would make 
them in good faith.] 

If there had been any power thus to modify the right of appeal 
M.B. — VOL. IV. 
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1886. it would have been ezpressly statedi as indeed it was proyided by 
Inhb section 121 of the Bankruptcy Act, 1883, with respect to small 
IlANif , bankruptcies (Counsel referred to the case of In re Dale, Ex parte 

JlSX FABTS » M m 

Fo&BMAN. Dale, see ante, Volume 11., page 92). A personal right of appeal 
ought not to be taken away, and this Rule 111 (2) does that. The 
rules might impose on an appellant a condition with which it 
would be in his own power to comply, but it is certainly going 
beyond the authority to impose, as this rule does, a condition with 
which it is impossible for an appellant to comply except with the 
consent of another person over whom he has no control. It is 
recognised that there is a point at which rules may override an 
Act. In the case of Reed v. Harvey (L. B. 5 Q. B. D. 184), which 
was a case in which one of the Bankruptcy Bules, 1871, was under 
consideration — Mr. Justice Lush said in the course of his 
judgment, '' We cannot think that the rule is intended to do 
more than to regulate the conduct of the trustee as between 
him and the Court. If it had in terms gone further we should 
have been prepared to hold that it was ultra vires, being incon- 
sistent with the enactment of the statute itself. The power to 
make rules is a power given in order to carry into efifect the enact- 
ments of the statute * * *." The rules cannot control or super- 
sede the Act, but must be made for carrying out the objects of the 
Act. An aggrieved person cannot be restricted from appeal 
because the amount happens not to exceed 50Z. (Counsel also 
referred to Ex parte Walker, In re McIIenry, L. R. 22 Ch. 
Div. 813 ; Ex parte Davis, In re Davis, L. R. 7 Ch. App. 526 ; 41 
L. J. Bank. 69 ; 27 L. T. 53). 

Eve : for the respondent. 

Sections 127 and 104, sub-section 2 (d) of the Bankruptcy Act, 
1883, taken together justify the making of this rule. The rule 
does carry into effect the objects of the Act. The object of the 
Act is to give a right of appeal subject to such regulations as may 
be made. Further, under section 127, sub-section (2), even if the 
rule could be said to be in excess of the power to make rules, yet, 
inasmuch as it was made by the Lord Chancellor for carrying into 
effect the objects of the Act and was laid before Parliament, it 
cannot now be enquired into. 



J 
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January 17 tlu v-^* 

The Masteb of the Rolls (Lord Esher) : Hann, 

In this case the question raised iu the County Court was whether foeeman. 
a payment made by the bankrupt was a fraudulent preference. Judgment. 
The amount involved did not exceed 501. The County Court 
Judge refused to set aside the payment, and an appeal was pre- 
sented to the Divisional Court, which was constituted as a Court 
of Appeal from County Courts by the Bankruptcy Act of 1884. 
The Divisional Court did not enter into the merits of the case, but 
dismissed the appeal on the 'ground that no leave to appeal had 
been given by the County Court, and that by virtue of Rule 111 (2) 
of the Bankruptcy Rules, 1883, under which rules the case fell, 
the Divisional Court had no power to entertain the appeal* The 
present appeal raises the question whether an appeal did lie to the 
Divisional Court, and in the course of the able arguments to which 
we have listened several points have been put forward. On the 
one side, it is said that there has been nothing to take away the 
right of appeal which is given by section 104, sub-section (2), of 
the Bankruptcy Act, 1883. Rule 111 of the Bankruptcy Rules, 
1883, was made by the Lord Chancellor with the concurrence of 
the President of the Board of Trade ; and it cannot be denied that, 
putting aside one objection, the present case is within the rule. 
It is said, however, that the rule is ultra vires. The objection to 
which I have referred is this, that the rule did not apply at all 
to an appeal to the Divisional Court, because such Court was not 
made a Court of Appeal by the Bankruptcy Act, 1883, but by the 
Bankruptcy Act of 1884. But the sole effect of that Act is to sub- 
stitute the Divisional Court for the Court of Appeal as the Court 
of Appeal from County Courts in bankruptcy matters, and that 
being so, every enactment of the Act of 1883, and of the Rules 
under it, which was applicable to bankruptcy appeals from County 
Courts to this Court, is applicable to appeals to the Divisional 
Court under the Act of 1884. Therefore, the real question in this 
case is whether Rule 111 (2) was ultra vires or not. It was 
contended on behalf of the respondent that section 104, sub- 
section 2 (d), of the Bankruptcy Act, 1883, taken in connection 
with section 127 of that Act, justified the making of the rule. And it 

c 2 
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1886. ^vas furtlier said that^ under section 127| sub-section (2), even if tbo 
IiTke ^'^'® ^^^^ ^ excess of the power to make rales, yet, as it was made 
IIann, ty the Lord Chancellor, with the concurrence of the President of the 
Foreman. Board of Trade for carrying into effect the objects of the Act, and 
was laid before Parliament, it was equivalent to an Act of Parlia- 
ment, with regard to which this Court was not entitled to express 
any opinion. This latter point is one of great importance, but it 
is not necessary now to express any opinion upon it, and I shall 
not do so. The Rule 111 (2) was made by virtue of the powers 
conferred upon the Lord Chancellor by section 127, which is 
headed "General Rules." Wo must then look at section 104, 
which deals with " Appeals." Sub-section 2 (d) of that section 104 
provides that "No appeal shall be entertained except in con- 
foi-mity with such general rules as may for the time being be in 
force in relation to the appeal." That sub-section, it seems to 
me, docs appear to assume that there may be from time to time 
rules in force in relation to the bringing of appeals, and those 
rules can only be derived from the power which is given by 
section 127 to the Lord Chancellor, with the concurrence of the 
President of the Board of Trade, to "make, revoke, and alter 
general rules for carrying into effect the objects of this Act." 
Looking at that section in connection with section 104, sub- 
section 2 (d), I am of opinion that this Rule 111 (2) was within 
the power. I think that the rule was authorised by section 127 as 
applied by sub-section 2 (d) of section 104. As I have said, there- 
fore, it is unnecessary to consider the other point which was raised. 
I will add this, however, that if it should ever become necessary to 
decide the point, and if the objection is taken that a general rule 
made by such a great judicial oi&cer with the concurrence of a 
great officer of State is ultra vires, the Court, before which it may 
come for decision, will look at the rule with extreme care, and it 
will be strongly inclined to the opinion that such high functionaries 
have not exceeded their authority, though of course, if it thought 
that they had exceeded their authority, it would bo bound to 
say so. 

BowBN, L. J. : 

The question raised in this case is one of great importance. It 



COURT OF APPEAL. 21 

is argued that this rule is invalid because it imposes on the right isse. 
of appeal a restriction which is not to be found in the Act itself. ^^^ 
It was said that it was not within the scope of the authority to ^Hann, 

Ex PARTB 

make rules given by section 127 of the Bankruptcy Act, that rules Foremav. 
might properly impose on an appellant a condition with which it 
would be in his own power to comply, but that it is going beyond 
the authority to impose a condition with which it would be impos- 
sible for an appellant to comply except with the consent of another 
person over whom he has no control. There is much to be said in 
support of that argument, but in considering the question we have 
to look at section 104, sub-section 2 (d), of the Bankruptcy Act, 
1888, which provides that ''No appeal shall be entertained except 
in conformity with such general rules as may for the time being 
be in force in relation to the appeal." Now it seems to me that 
that section goes beyond the ordinary authority to make rules 
regulating the exercise of the right of appeal, and authorises the 
making of rules which will in some sense touch the right of appeal 
itself. Unless that wore so, it seems to me that the section 104, 
sub-section 2 (d), would not have been required at all. The ordi- 
nary power of regulating is given by section 127. It cannot be 
supposed that section 104, sub-section 2 (d), is merely superfluous. 
The language of the section is not perhaps very felicitous, but 
looking at the whole scope of the Act, and at the fact that other- 
wise section 104, sub-section 2 (d), would be superfluous, I can 
only come to the conclusion that it does give the power to make a 
rule saying within what limit the right of appeal shall be confined. 
With regard to the other point which was raised, I do not now 
express any opinion beyond what the Master of the Bolls has said. 

Pby, L. J. : 

I am of the same opinion. I cannot think that section 104, 
Bub -section 2 (d), is a mere repetition of the power conferred by 
section 127. I think it must give it a larger force, and I have 
come to the conclusion that it does enable the Lord Chancellor to 
place a fetter on the right of appeal by imposing a limit of amount. 
This appeal must therefore be dismissed. 

Appeal dismissed icith costs. 



22 



188G. 



In KB 
Hank, 

Ex PABTB 
FORBIIAN. 



BANKRUPTCY REPORTS. 

Solicitors : Thomson d Ward, for the trustee in the bankruptcy. 
J". J. Chapman, for the respondent. 

Cases relied upon and referred to : — 
In re Dale, Ex parte Dale. See ante, Volume IL, page 92. 
Reed v. Harvey, L. R. 5 Q. B. D. 184, 
Ex parte Walker, In re McHenry, L, E. 22 Ch. Div. 813. 
Ex parte Davis, In re Davis, L. E. 7 Ch. App. 526 ; 41 
L. J. Bank. 69 ; 27 L. T. 58. 
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In re EICHAEDSON & WEBSTEE. 



Bankruptcy Act, 1883^ section 28. 

Discharge— AhsoltUe refusal of-— -Bankrupt convicted of Offences under the 

January 20th, Debtors Act, 

and 27th. j^^^ . rj^^^ ^j^j, section 28, sub-section (2) of the Bankruptcy Act, 

1883, the Court is bound to refuse an order of discharge to a bankrupt 
who has been convicted of a misdemeanour under Part II. of the Debtors 
Act, 1869, even though such bankrupt has undergone a sentence of im- 
prisonment imposed upon him for the said offence. 
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HIS was an application by Joseph Webster, a partner in the 
firm of Richardson d Webster, formerly trading as hop merchants 
in Southwark, for his order of discharge. 

The receiving order was made against the bankrupts in January, 
1885, the joint liabilities being returned at 13,284Z. 

It appeared that the present applicant Webster had been prose- 
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cuted under the Debtors Act, and sentenced to six months' i887. 
imprisonment, which sentence he had undergone. ^^ 

Under these circumstances the question arose whether inasmuch Rictjardsok 
as the bankrupt had been found guilty of a misdemeanour under 
the Act, the Court was not bound, by section 28 of the Bankruptcy 
Act, 1883, absolutely to refuse the order of discharge. 

Section 28, sub-section (2), provides that on the hearing of the 
application of a bankrupt for his order of discharge ** the Court 
shall take into consideration a report of the official receiver as to 
the bankrupt's conduct and affairs, and may either grant or refuse 
an absolute order of discharge, or suspend the operation of the 
order for a specified time, or grant on order of discharge subject to 
any conditions with respect to any earnings or income which may 
afterwards become due to the bankrupt, or with respect to his after- 
acquired property: Provided that the Court shall refuse the 
discharge in all cases where the bankrupt has committed any 
misdemeanour under this Act, or Part II. of the Debtors Act, 
1869, or any amendment thereof, and shall, on proof of any of the 
facts hereinafter mentioned, either refuse the order or suspend the 
operation of the order for a specified time, or grant an order of dis- 
charge, subject to such conditions as aforesaid." 

Mr. Tanner represented the official receiver. 

£• Lee, solicitor : for the trustee in the bankruptcy. 

I do not know whether the Court has any discretion under the 
circumstances* I will just say this, however, that if the Court has 
any discretion in the matter, I am willing that the bankrupt should 
receive his discharge subject to his making some payment for the 
benefit of his creditors* 

Hazlitt, Registrar : 

I think I will take time to consider. There is a well known 
maxim that a man should not be punished twice for the same 
offence. I should like to consult my colleagues before giving my 
decision. 
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& Wbbstbb. Hazlitt, Registrar : 

Judgment j y^^^^ considered this case myself, and I have also consulted my 

colleagues upon the point. I do not see my way to depart from 
the plain directions of the Act. The words of the section are 
very imperative, that in the event of a bankrupt having committed 
certain offences under the Debtors Act, the Court should refuse 
his discharge. It may be that it is rather hard upon a man to be 
virtually outlawed, but so the law enacts, and in many cases there 
can be no doubt the punishment may be fully warranted. So far 
as I recollect the facts, the present case is not a very good one, 
though the sentence, being only six months' imprisonment, shows 
that the offences committed by the bankrupt were not regarded as 
being of a very grave description. The bankrupt has, however, 
been convicted, and a conviction, estahhshing the commission by 
the bankrupt of an offence under the Debtors Act, renders it com- 
pulsory upon the Court to refuse the order of discharge. I can 
only carry out the directions of the law, but if the creditors are 
able to do anything to alleviate the bankrupt's position, I shall be 
glad. The discharge must be refused. 

Order of discharge refused accordingly. 

Solicitors : W. W. Aldridge, for the official receiver. 
E, Lee, for the trustee in the bankruptcy. 
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In re lamb, Ex parte GIBSON & BOLLAND. court op 

APPEAL. 
BarJcruptof Act, IS83, section 4, sub-Mctim I (h). ^IsraR™ 

Act of Bankruptcif — Notice ofsuapension of Payment of Debts, thb Rolls, 

BOWRN, L.J., 

Held : That in considering the question whether a statement made by a Fav, L. J. 
debtor to any of his creditors amounts to a notice that " he has suspended }^/]j 
or that he is about to suspend payment of his debts " within section 4, January 2\8t, 
Bub-section 1 (h) of the Bankruptcy Act, 1883, it is necessary in each case 
to estimate the reasonable construction which those persons who receive 
such statement of the debtor would, under the circumstances of the debtor's 
case, have a right to assume to be his meaning as to what he intends to do 
with respect to paying or suspending payment. 

Where the language of the debtor can only lead his creditors to infer 
that if an offer of a composition made by liim is not accepted suspension 
is the only alternative, such statement will amount to a notice within the 
section. 

Thus, where a circular was sent out by a firm of accountants acting on 
behalf of the debtor to the creditors, laying before them the position of 
the debtor and making an offer of 5«. in the pound, and further stating 
that such debtor had no other property, and that it was not his intention 
to go again into business. 

Held : That from the circumstances of the case suspension was the only 
alternative offered ; and that the statements in question amounted to a 
notice by the debtor that he was about to suspend payment, so as to con- 
stitute an act of bankruptcy under the section. 
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HIS was an appeal from an order of the Divisional Court in 
Bankruptcy affinning a decision of the County Court Judge at 
Liverpool, by whicb he directed Messrs. Gibson <C- Bollajid, 
accountants, to refund to the trustee in the bankruptcy of 
J. R, Lanib certain sums of money belonging to the said bankrupt 
which had been paid away by them after act of bankruptcy 
committed. 

The real question in the case was whether a certain circular, 
dated November 11th, 1885, and sent out to the creditors by 
Messrs. Gibson d BoUand, acting on behalf of and by consent of 
the bankrupt, amounted to an act of bankruptcy within section 4, 
sub-section 1 (h) of . the Bankruptcy Act, I8881 which provides 
that a debtor commits an act of bankruptcy if such debtor '' gives 
notice to any of his creditors that he has suspended^ or that he is 
about to suspend, payment of his debts." 
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1887. 0^ February 16th, 1885, the debtor Lamb, who kept a fancy- 

IiTrb ^^® ®^^P ^ Liverpool, called his creditors together, and on March 
Lamb, 28th, a petition was presented against him by a friendly creditor. 
Gibson & In April, 1885, a deed of arrangement was .executed by which 
the debtor agreed to pay a composition of 6«. 8d. in the pound to 
his creditors at three, six, and nine months, the last payment being 
guaranteed by his father-in-law, and the petition was thereupon 
dismissed. 

The first instahnent of this composition was duly paid, but 
business continuing depressed a question arose as to whether the 
second instalment, which was due on October 4th, 1885, could bo 
met, and Lamb entered into negotiations for the sale of his shop 
and stock at a valuation. This sale came off badly, and produced 
much less than was expected, but the second instalment was 
mostly paid. 

During the above-mentioned proceedings, Messrs. Gibson d- 
Bolland, who are accountants carrying on business at Liverpool, 
acted on behalf of the debtor, receiving money for him, and 
arranging with the creditors, &c., to whom they communicated in 
a variety of circulars. 

Between the date of the composition in April, 1886, and the sale 
of the debtor's shop and stock in October, new creditors wero 
created, and it was then discovered that, owing to the small sum 
received on account of the said sale, these could not be paid, and 
on November 11th, 1885, a circular was sent out by Messrs. 
Gibson d Bolland in the following form : — 

1, South John Street, Liverpool, 
11/^ November, 1885. 

In re J, K, Lamh, of 68, Bold Street, Liverpool. 

Dear Sir, — The debtor in this case claims your indulgence. In 
February of the present year he found himself unable to meet his 
engagements, and we were employed to prepare a statement of his 
affairs, which was submitted to a meeting of his creditors held on the 
16th February, in London. 

It was then resolved that his offer of 6«. 8d in the pound should be 
accepted, payable by three equal instalments, the last secured. It was 
also insisted upon by the creditors that he should sign a declaration of 
insolvency, also an assignment of the estate to Mr. Rabbidgei to protect 
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it against any execution creditors who might not assent. Upon the 
declaration of insolvency a petition was filed by one of the assenting 
creditors, and, upon its dismissal by consent, his solicitor, Mr. Bannister, 
had to be paid costs 45/. The accountant, Mr. Kabbidge, also sent in a 
bill of 61^ 12«. Sd, besides the costs of possession, 261, The debtor paid 
the first instalment of his composition, but before the second became 
due, on the 1st October, found that, in consequence of the increased 
depression of trade, and his inability to obtain credit in London as 
hitherto, he was unable to meet the same, and he thereupon entered 
into treaty with Mr. Edward Matthews, of Great George-street, in this 
town, to purchase the goodwill of his business and stock for a sum suffi- 
cient, as he considered, to pay off his old composition and his liabilities 
in respect of new debts. After a tedious delay, not occasioned by him- 
self, the proposed purchase was carried through, but, instead of 600/. he 
was offered at first for the goodwill and fixtures, he only obtained 515/., 
and his stock was taken at a valuation. This valuation is the main 
cause of his inability to pay his new creditors in full. It was agreed in 
writing with the incoming tenant that the stock was to be valued by a 
person to be named by each party, and that, if there was any dispute, 
it was to be left to an umpire. Mr. Lamb named Mr. Brown, of Frisby 
Dyke & Company, and Mr. Matthews, Mr. Robb, draper, of Birkenhead. 
The former bought out the stock at 36^ off prime cost, and the latter, 
at 60. In these circumstances, as the arbitrators could not agree, 
Mr. Philips, of Messrs. Watt & Company, was called in as umpire, and 
he certified the stock as worth 69| only off prime cost, alleging as a 
reason that it had been bought at 10 per cent, in excess of its value, 
and that the market value had gone down 10 per cent. The debtor, by 
the terms of his agreement, being bound to this valuation, which he con- 
siders most unfair, receives, in payment of a stock of 660/., 225/. This 
simi, less some deductions for rent, &c., is sufficient to pay bis new 
creditors 5«. in the pound, and this offer he submits to them. The pay- 
ment for the stock is by bills, but, as the debtor hopes to discount the 
same, he proposes to pay the bs, in cash. 

The last instalment of his old composition will be paid by his surety. 

We may state, from an investigation of his affairs, that he has no 
other property, except his household furniture, which was settled by 
ante-nuptial settlement before he commenced business; and, we may 
also state, that it is not his intention to go again into business, but to 
look for a situation. Enclosed we give you a short statement of his 
position when he first failed* We also enclose a form of assent if you 
agree to his offer. 

Your obedient Servants, 

{Signed) GIBSON & BOLLAND 
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On December 81st, 1885| Lamb was adjudicated bankrupt. 
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The learned County Court Judge held that the above circular was 
a notice that the debtor was about to suspend payment of his debts, 
and that all payments made according to the account produced on 
and after November 11th, 1885, by Messrs. Gibson dt BoUand were 
void against the trustee in the bankruptcy, and must be repaid to 
him. 

This decision was affirmed by the Divisional Court sitting in 
bankruptcy, and Messrs. Gibson <6 BoUand^ now appealed to the 
Court of Appeal. 



Yate Lee : for Messrs. Gibson & Bolland. 

The circular does not amount to a notice, and is not an act of 
bankruptcy. It is an attempt of the debtor to settle with his credi- 
tors. If the debtor's idea of the value of the sale had been realised 
there would have been no difficulty in paying the composition 
and the new creditors. This is a notice to creditors offering a 
composition. 

[BowEN, L. J. What effect would the circular produce on the 
mind of a creditor receiving it as to the intention of the debtor 
with regard to his creditors ?] 

The term suspension of payment is thoroughly understood in the 
mercantile world. A man may say, I offer you 5s. in the pound ; if 
you take it, well and good ; if not, I must go on. 



[BowEN, L. J. There may be a case where a man may ask his 
creditors to accept 5«., without an intention of stopping ; but there 
may also be cases— and it is a question whether this is not one of 
those — in which the intention is to stop if the offer is not accepted. 
You must look at the surrounding circumstances of the case. Here 
the man says he has no money, and he does not intend to go into 
business.] 

I would wish to refer to three cases which have been decided 
upon this section. The one most against me is the case of In re 
Wolstenholme, Ex parte Wolstenhobne (see ante^ Volume 11., page 
213), where two circulai*s were sent out by the solicitors of the debtor 
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to the creditors, calling a meeting of the creditors, and laying before i887. 
them the position of the debtor, and farther stating that by the j^J^ 
kindness of friends, and by raising money upon his furniture, such _^'^^*'"» 
debtor might be enabled to pay lOs. in the pound, provided all the Gibson & 
creditors would accept it to save bankruptcy proceedings, but that, 
if all the creditors would not agree, there was no alternative but to 
seek the protection of the Court. It was held that such statements 
amounted to a notice by the debtor that he has suspended, or that 
he is about to suspend, payment of his debts so as to constitute an 
act of bankruptcy under the section. But that case is quite dis- 
tinguishable from the present. There the debtor stated that if the 
oflfer was not accepted he should go to the Court. In In re Fried- 
lander, Ex parte Oastler dk Co. (see ante, Volume I., page 207, 
L. B. 13 Q. B. D. 474), it was held that where a verbal statement 
was made by a debtor to one of his creditors that he was unable to 
pay his debts in full such statement did not amount to a notice ; 
and that although such notice need not, in order to constitute an 
act of bankruptcy be necessarily given in writing, still, if it is given 
verbally it must be a formal notice, and given with the intention of 
giving such notice. Also in In re Walsh, Ex parte the Trustee 
(»ee ante J Volume 11., page 112), it was held that the fact that the 
debtor called a meeting of his creditors, at which he laid before 
them his position, and made an offer of 6«. %d. in the pound, did 
not amount to notice so as to constitute an act of bankruptcy. 
Further, a notice of suspension is a notice that the debtor will pay 
nobody. If a debtor does not say that he will pay nobody he does 
not intimate that he is about to suspend payment of his debts. 
Moreover, a man cannot be said to suspend payment if he has abso- 
lutely nothing. A debtor does not suspend payment unless he 
abstains from payment when he can pay. An absolute pauper does 
not suspend payment. 

Midr Mackenzie {Sir Edward Clarke, Q.C., Solicitor-General, 
with him) : for the trustee in the bankruptcy. 

In this case the circular states that the debtor has no money, and 
that he is going out of business. It was clearly his intention to 
suspend payment. 
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The Masteb of the Rolls (Lord Esheb) : 

There is, to my mind, no real difficulty about the meaning of 
this clause. The misery of the clause is, that it was sure to bring 
on these refinements as to what the meaning is of what the debtor 
states. It was sure to bring on all these discussions, and it has. 
It has produced the case of In re Wolsienholme. I confess in that 
case I see no difficulty at all. I agree with what my brother Smith 
said in the Court below that there is no difficulty in that case. 
But then it has produced the case of In re Friedlander^ Ex parte 
Oaatler. Now, that case seems to me to cause a considerable diffi- 
culty. I confess that the distinctions taken in it are too refined for 
me. I never can enter into these refinements; but there the 
case is. I agree with Mr. Justice Smith that this case is between 
Oaailers case and Wolstenholme's case. This case is not easy ; I 
do not say it is. In Oastler^s case a man says he is insolvent, and 
he proposed a composition. Now it is consistent with that, if that 
is all a man says, as it seems to me, if we put this construction on 
what the man says. '' I cannot pay all at present ; if you reject 
my proposition of a composition, what must I do ? I cannot pay 
you all, and you can therefore make me bankrupt. That there is 
no doubt about. You can make me bankrupt if you like, I cannot 
pay you all, but, if you refuse the composition, and do not make 
me immediately a bankrupt, I have enough means to pay those who 
will come in the ordinary course of business. Although, if I was 
stopped, I could not pay all, if you leave me alone I have enough 
to pay all those who will come in the ordinary course of business, 
and, as I am going on in business, and I do not say I am not, 
although I could not pay the rest if they came at this moment, yet, 
by the time they come in the ordinary course of business I shall 
have made further means, and shall be able to pay them." It is 
open to that construction. If that is the true meaning of that case, 
is there any difiference between that case and this ? It seems to 
me that there is. In this case he shut himself out from the subse- 
quent part of what I have stated, because, not only does he say, 
''I am insolvent,'' but he shows you to what extent he is insol- 
vent. His debts, as Mr. Justice Smith states, were about 9002. ; 
he has only 2252. Well, if he was going on with his business, 



COURT OF APPEAL. SI 

it might be that those who were to come in the ordinary coarse ^ggy 
of business could be paid that 225Z., and it might be then that he ^p^ 
wonld, if ho was going on in business, have means by the Lamb, 
time that the subsequent ones came with which to pay them. gib8on& 
It is not a very probable anticipation, but that might be. But ^o^^^^'^' 
here he shuts himself off from that. He says, '' I have got 2252., 
I have gone out of business, and I am not going into another 
business." It is not *^ I have sold this business, and I am going 
into another which will enable me to pay in the ordinary course by 
the profits I shall make by the time that these subsequent creditors 
will come in in the ordinary course." That is not so ; but " I tell 
you that I have given up my business, and I am not going into 
another. It is true that I am going to look out for a place with a 
salary." Now you know a place at a salary, which would enable a 
man in the ordinary course of business to pay the difference between 
225{. and 9002. to creditors, who by that time would know that he 
was out of business, seems to me to be very absurd as a matter of 
business. Therefore, it is point blank this: — "I am insolvent 
now, I have only got about 2252., it may be that what I am stating 
leaves it open to this, that I will pay the first who come, but then 
when I have paid those who come first, inasmuch as I have no 
means, and shall have no means, and can have no means that any- 
body can see or can anticipate that I shall have," it is a matter of 
necessary implication that when he has paid the first he will not be 
able to pay, and will not pay, the others. That seems to me to be 
a declaration that when his 2252. is gone, he intends to suspend 
and must suspend payment by that time. If so, it goes further 
than Oastler^s case : it is not up to WoUtmholme^s case ; but if 
that is the meaning of it, it seems to me it is within the Act of 
Parliament, and it comes to the exact case put by my brother 
BowEN, the case of a banker, who says, '' I can and will pay the 
people who come to-morrow ; but take notice of this that the bank 
closes the day after." That is a declaration that he means to 
suspend payment. Therefore, it seems to me in this case that 
according to the true construction of this circular, which is to be 
taken to be a circular authorised by the debtor just as much as if 
he had written it himself, and deliberately sent it out to the 
creditors, it seems to me that this is a case which is brought 
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within the Act of Parliament. I think, therefore, that the appeal 
must bo dismissed. 

BowEN, L. J. : 

I hope we are not going in the construction of this statute to be 
cncambered in the future with a mass of cases which are really 
decisions on fact. The first thing which we haye to decide is what 
the statute means. The statute proTides that if a debtor gives 
notice to any of his creditors that he has suspended, or that he is 
about to suspend payment of his debts, that is an act of bankruptcy. 
Suspension of payment is a business term usually applied to 
traders, and in the present case we have to apply it. It seems to 
me that it means not meeting your engagements, and paying your 
debts in the ordinary course of business as they become due, and as 
you are called upon to pay them. What, therefore, is the question 
that arises when we are presented with a statement of a debtor, 
and are asked to consider that it falls within the mischief at which 
this provision of the statute strikes ? We have in each case to 
ask ourselves, and in each case to answer the question, what is the 
reasonable construction which those who receive this statement of 
the debtor would have a right under the circumstances of the 
debtor's case to assume, and would assume to be his meaning as to 
what he intends to do with respect to paying or suspending pay- 
ment of his debts. Having said that, I protest that I hope we are 
not going to have a series of cases which are to be cited hereafter 
as determining that special words used by a special debtor in a 
particular case, do or do not amount as a matter of law to notice of 
suspension. That would be to enter a fatal groove as regards the 
construction of the statute, just as under the old Act, with regard to 
the section as to fraudulent preference, in which the Courts (led I 
suppose by one step to another) at last succeeded, instead of 
interpreting the statute, in setting up some words outside of it. In 
every case it seems to me we ought to go back to the words of the 
statute, which are " suspension of payment," which is a perfectly 
sensible and perfectly well understood term. The words of the 
statute are not that a debtor gives notice that he is insolvent, but 
they are words that he, the debtor, intends to suspend payment. 
Now, if the language of the debtor can only lead his creditors to infer 
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that the only business alternative which he offers them is either igsr. 
that they are bound to take a composition or imminent sus- i^^m 
pension on his part — if the language shows that suspension is ^^**»» 
the only alternatiye, then it seems to me he gives notice that he Gibson 6z 
is about to suspend payment of his debts. Mr. Yate Lee in the 
first place endeavoured to persuade us that if a debtor did nut say 
that he would pay nobody, he did not intimate that he was about 
to suspend payment of his debts. For the reason given in the 
illustration of the Master of the Bolls of a banker, it seems to me 
that that contention is hopeless, otherwise to say in the case of a 
banker who told his customers that the next morning he would only 
pay the first two or three people who brought cheques and would not 
pay the rest, that that was not a suspension of payment would be 
ridiculous. In the same way Mr. Yate Lee's proposition that a 
debtor does not suspend payment unless he abstains from payment 
when he can pay, seems to me capable of being reduced to a similar 
absurdity. With regard to the cases which have been cited, they 
are all decisions on facts, and except so far as one may usefally 
extract the principle of law from them we are not bound by them, 
and I do not think it very much helps us to consider what the 
particular facts taken before a particular Court were. Ex parte 

ostler was a case which really was decided by all the Court upon 
one ground and was decided by the majority of the Court upon two 
grounds. All the Court thought that a mere casual conversation 
in that particular case did not amount to a notice of suspension of 
payment, and the true principle of law to extract from it is what 

1 have been endeavouring to elaborate, that you must go back to the 
statute to see whether there has been that which reasonable persons 
would have a right to treat as a notice of suspension. The second 
ground on which the majority of the Court seems to have decided 
Oastler^s case was this. It seems to me that they did not in that 
case think that suspension was the only alternative offered to the 
creditors. They seem to have thought that there was a distinction, 
and there may have been, and the facts of that case may have war- 
ranted it, although it is rather a fine distinction. Ex parte Oastler 
does not apply to a case where there is a suspension of payment 
within the true meaning of this circular, which I shall not examine 
in detail as I think it is pernicious to do so^ because it may be en-* 
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deavoured to distinguish it from some other circular, therefore the 
less I say about the circular the better. I think the true construc- 
tion of that circular may be read by anybody as intimating that 
there was no alternative held out to the debtor's creditors except 
suspension unless they choose to accept the offer of 5^. in the pound. 
That distinguishes it from Ex parte Oastler. It also distinguishes 
it from In re Walsh ; and in In re Wohtenholme, where the debtor 
says, '* I will go into tbe Court of Bankruptcy ; " that was held and 
it must be held to be a notice of suspension which fell within the 
section for this very reason, that as a fact and as a business infer- 
ence, where a man tells you he will go into the Court of Bankruptcy 
if you do not take his offer of 58. in the pound, he does tell you 
he will suspend payment because the greater includes the less, not 
because the words '* I will go into the Court of Bankruptcy" must 
have a legal inference attached to them, but that the inference 
to be drawn must be that the man cannot meet his engagements, 
and does not intend to go on meeting his engagements in the 
ordinary business way. It does seem to me that, applying as far as 
I can the only real legal test to this circular to bring it within the 
statute, we ought to take the circular in its business sense, then to 
find the circumstances of the debtor under which he makes it, and 
then to see what the statement came to ; and taking those three 
things together, it does seem to me that there can be no doubt in 
this instance there was no offer made to the creditors except that 
they must either take the 58. in the pound or practically take the 
other altematiye, namely, suspension which was likely to ensue 
upon theu* non-acceptance of the offer. For that reason I think 
that the opinion of the Court below was right. 



Fry, L. J. : 

I have entertained some doubts in the course of the argument, 
doubts which are largely due to the decision in Ex parte Oastler, 
but in the result I arrive at the same conclusion as the Master of 
the Rolls and my brother Bowen. I think the principal result of 
this circular is this : the debtor says, "I am insolvent; " he says, 
" I have no property but certain bills ; I have no cash with which 
I can pay anything, and I have no intention of discounting these 
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bills except for the purpose of paying the composition which I 1887« 
offer you." Now, if that be the true result of the circular it j^ eb 
appears to me the debtor has said, I am in a position at the ^J^J.,, 
present moment in which it is impossible for me to pay anybody Gibson & 
who applies to me in the ordinary course of trade. If that is the 
true conclusion of the circular, I think that is a notice that he is 
about to suspend payment of his debts. But even if that is not 
the correct construction of this particular document, I think it 
clearly intimates the insolvency of the debtor and his incapacity 
to pay his debts, and that it must be taken that he intends to 
pursue one or other of two courses, either to suspend payment 
immediately and pay none of his creditors, or to pay those who 
oome first, and then suspend payment, that is to say, not pay at 
all with regard to those who come last. I think the intimation 
that he will pursue one or other of those two courses, is an inti- 
mation that he will either immediately suspend, or, that he is 
about to suspend when he has done a thing which will happen, 
namely, when he has come to the end of his resources. There- 
fore, I think in that point of view, the circular is a notice of his 
intention to suspend. In the result I come to the conclusion that 
this appeal must be dismissed, and dismissed with costs. 

Appeal dismissed with costs. 

Solicitors : C. W. Dommett, for Messrs. Gibson & Bolland. 

The Solicitor to the Board of Trade y for the trustee 
in the bankruptcy. 

Cases relied upon or referred to :— 

In re Wolstenholme, Ex parte Wolstenholme, see antey Vol. 11., 

p. 213. 
In re Friedtander, Ex parte Oastler dt Co.y see ante, Vol. I., 

p. 207, L. R. 13 Q. B. D. 474. 
In re Walsh, Ex parte Walsh, see ante. Vol. II., p. 112. 
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PSACTICE. 

In re ELDERTON, Ex parte RUSSELL. 

Bankruptcy Act, 1883, section 151. 
SolicUor's right of Audience, 

Held: That the right of audience given to a solicitor in bankraptcy 
matters by section 151 of the Bankruptcy Act, 1883, is limited to the High 
Court, and does not extend to the Court of Appeal. 



T 



HIS was an appeal from a decision of Mr. Jnstice Caye, in 
which a question arose as to a solicitor's right of audience in this 
Court. 

Section 151 of the Bankruptcy Act, 1883, provides, that " Nothing 
in this Act, or in any transfer of jurisdiction effected thereby, shall 
take away or affect any right of audience that any person may have 
had at the commencement of this Act, and all solicitors or other 
persons who had the right of audience before the Chief Judge in 
Bankruptcy shall have the like right of audience in bankruptcy 
matters in the High Court.*' 

A. O, Ditto7i, solicitor, appeared for the appellant. 

E. Cooper Willis, Q.C. {KowaUki with him) : for the respondent. 

I would submit that a solicitor has no right of audience here. 
This is not the High Court, and a solicitor's right of audience in 
bankruptcy matters is confined to that. 

Sir James Hannek : 

I am of opinion that there is no such right of audience to a 
solicitor as is claimed here. The right of audience given by 
section 151 of the Bankruptcy Act, 1883, is, in my opinion, strictly 
limited to the High Court. That being so, the solicitor who now 
appears is not entitled to address the Court. The best course to 
pursue will be to allow the ci^se to .stand over in order to afford 
the solicitor an opportunity of instructing counsel when the case 
can be heard upon the merits. 



COUET or APPEAL. 
BowEN, L. J., and Fry, L. J,, concurred. 

Case adjourned accordingly. 

Solicitors : A. G. Ditton, for the appellant. 

C Rogers, Sons dt Russell, for the respondent. 
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FBACTICE. 

In re feast, Ex parte FEAST. 

Bankruptcy Act, 1883, section 4, sub-section 1 (g). 

Bankruptcy Notice — Agreement for payment of Judgment Debt by Instalments-^ 
Default — Bight to issue a second Bankruptcy Notice, 

Held : That if execution may be insaed on a judgment, a bankruptcy 
notice under section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, may 
be issued. 

Thus, where a bankruptcy notice has been issued in respect of a judg- 
ment debt and withdrawn, a second bankruptcy notice may be issued in 
respect of the same debt. 

Judgment for 438/. 12$. and costs having been recovered against a debtor 
the costs were taxed at 37/., and the creditor issued a bankruptcy notice 
in respect of the judgment debt and costs. An agreement was tliereupon 
come to between the debtor and the creditor, by which the debt and costs 
were agreed at 500/., and the debtor agreed to pay 100/. at once, such 100/. 
including the 37/. taxed costs, 25/. costs of the bankruptcy proceedings, 
and 38/. part of the judgment debt, and the balance of the debt by monthly 
instalments of 20/. ; in case any instalment was not duly paid the whole 
amount then unpaid to be forthwith due and payable. The 100/. and some 
of the instalments were duly paid, but on default subsequently being 
made a bankruptcy notice for the unpaid balance was issued by the 
creditor. 

Held : That the agreement entered into was to the effect that, upon 
default of payment of any instalment, the unpaid balance was to become 
due under the judgment, and that the creditor was entitled to issue a 
bankruptcy notice in respect of the debt 
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1887. 

February IZth 
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HIS was an appeal on behalf of the debtor R. W. Feast from 
an order of Mr, Registrar Brougham dismissing an application to 



Feast. 
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1887. set aside a bankruptcy notice issaed against the said debtor at the 
l^^ instance of one Lawrence Iricell under section 4, sub-section 1 (g), 
Feast, ^f the Bankruptcy Act, 1883. 

jLtTL PASTE 

Section 4, sub-section (1), provides, that a debtor commits an 
acb of bankruptcy '' (g) If a creditor has obtained a final judgment 
against him for any amount, and execution thereon not having been 
stayed, has served on him in England, or, by leave of the Court, 
elsewhere, a bankruptcy notice under this Act, requiring him to 
pay the judgment debt in accordance with the terms of the judg- 
ment, or to secure or compound for it to the satisfaction of the 
creditor or the Court, and he does not, within seven days after 
service of the notice, in case the service is effected in England, and 
in case the service is effected elsewhere, then within the time 
limited in that behalf by the order giving leave to effect the ser- 
vice either comply with the requirements of the notice, or satisfy 
the Court that he has a counterclaim, set-off, or cross demand 
which equals or exceeds the amount of the judgment debt, and 
which he could not set up in the action, in which the judgment 
was obtained." 

On March 12th, 1886, Irwell obtained a final judgment against 
Feast for the sum of 4881. 12«. and 87/. Os. lOrf. taxed costs, 
amounting together to the sum of 475?. 12«. lOrf. 

On April 8th, 1886, a bankruptcy notice was issued against the 
debtor in respect of the judgment debt, upon which notice a bank- 
ruptcy petition was about to be filed, when an arrangement was 
come to between the parties through their solicitors, on April 19ih, 
in the following terms : — 

Irwell V. Feast. 

We agree to settle this matter on the following terms, the debt 
and costs to be agreed at Five hundred pounds, payable one hundred 
pounds down and balance by instalments of Twenty pounds a month, 
the next payment on the 19th of May next, and in case any instal- 
ment is not duly paid on the 19th of each month, the whole amount 
then unpaid shall be forthwith due and payable, the costs agreed 
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at 62/. are to be deducted from the first instalment of lOOi. now 1887. 

Dated 19th Ajyril, 1886. /»^»^' 

Received 1001. as above. *''^^"- 

J. Seymour Salaman, Solicitor for Mr. Irwell. 

19th April, 1886. 

R, R. Horman Fisher, for the defendant. 

The agreed sums of 20?. were duly paid by the debtor up to 
November 19thy 1886, when the balance due amounted to 2682. is., 
and the debtor having failed to continue the payments a bankruptcy 
notice was, on January 4th, 1887, issued by Irwell against him in 
respect of this sum. 

An application to set aside this notice on the ground that there 
was no judgment on which it could be founded having been refused 
by the learned registrar, the debtor Feast now appealed to the 
Court of Appeal. 

EUis J. Davis : for the debtor Feast. 

There was no judgment on which this bankruptcy notice could be 
founded. The agreement of April 19th was a binding agreement 
to take the debt with an amount added in addition by instalments. 
It agreed that the whole matter should be settled for 5002., the sum 
of lOOZ. down and instalments of 202. a month. The judgment debt 
was wiped out by the new agreement. Both the men were of full 
age, and Mr. Irwell was fully alive to his own interests, and what I 
say is that the agreement was taken in discharge of the judgment 
debt and of all matters in dispute between the parties, and that there 
was a good consideration for the agreement. Further, I say that 
under the provisions of section 4, sub-section 1 (g) of the Bank- 
ruptcy Act, 1883, this bankruptcy notice could not be issued. The 
section provides that a debtor commits an act of bankruptcy, 
^'If a creditor has obtained a final judgment against him for any 
amount, and execution thereon not having been stayed, has served 
on him in England, or, by leave of the Court, elsewhere, a bank- 
ruptcy notice under this Act, requiring him to pay the judgment 
debt in accordance with the terms of the judgment, or to secure oj; 
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1887. compound for it to the satisfaction of the creditor or the Conrt^ and 
jjp^ he does not, within seven days after sei-vice of the notice, in case 
Feast, \}^q service is effected in England, and in case the service is effected 

Ex PARTS o » 

FsiisT. elsewhere, then within the time limited in that behalf by the order 
giving leave to effect the service, either comply with the require- 
ments of the notice, or satisfy the Court that he has a counterclaim, 
set-off, or cross demand which equals or exceeds the amount of the 
judgment debt, and which he could not set up in the action in which 
the judgment was obtained.'' In this case a bankruptcy notice 
was issued on April 8th, 1886. That bankruptcy notice was secured 
and compounded for by means of the agreement of April 19th. 
Can a man present two bankruptcy notices for the same debt ? He 
had presented one ; that was compounded for, and he cannot 
present another. 

[BowEN, L. J. : Surely as long as the judgment is available for 
execution it is available for bankruptcy.] 

There is no provision in the Act for two successive bankruptcy 
notices. 

[BowEN, L. J. : That point seems to make the statute nonsense. 
Suppose a debtor says to his creditor, " I will pay you next week,*' 
why may not a creditor withdraw a notice, and then if payment is 
not made, issue another ?] 

The proceedings must be bond fide taken by a creditor not for 
the purpose of getting his money, but for the purpose of making a 
man a bankrupt. Having compounded one bankruptcy notice he 
is not at liberty to issue another. 

Sidney Wool/: for the creditor Irwell. 

- I submit that the registrar took the right view in construing the 
agreement. He said, " The agreement that has been referred to is 
only an agreement giving time to pay the judgment debt ; and as 
long as that agreement is a valid agreement between the parties, 
and the terms of it are kept, so long the creditor could not issue 
a bankruptcy notice. But if the instalments are not duly paid it 



COUBT OF APPEAL. 41 

gays that tho whole amount shall become forthwith due and payable, X887. 
that is the whole amount due under the judgment and that is all j^Jp^ 
they can go for/' Fbast, 

'^ .Ex PABTB 

Feabt. 

- [Fry, L. J. : How can it be a mere agreement to give time 
when it is an agreement to pay a further sum ?] 

That is easily explained. To coyer extra costs it was agreed that 
the debt and costs should be fixed at 500Z. of which sum 62Z. was 
to represent the costs of the different proceedings. Mr. IriveU had 
recovered judgment against Feast under Order XIV. The taxed 
costs were roughly 37/. The judgment debt was 438L Bankruptcy 
proceedings were taken and other costs incurred. Those costs were 
agreed at 251. The 621. includes the S7l. and the 251. The 
debtor agrees to pay the costs of the judgment down and the costs 
of the bankruptcy proceedings. He paid lOOL down, 621. for costs, 
leaving 88Z. ofif the judgment debt, and the balance of the judgment 
debt is to be paid in 202. instalments. The costs were paid down. 

Ellis J. Davis, in reply. 

The clause in question was merely inserted to enable the solicitor 
to take his costs out of the first instalment and only hand the 
balance to his client. The agreement does not mean what my 
friend suggests. 

The Master op the Rolls (Lord Esher) : 

I am of opinion that the judgment of the learned registrar rightly Judgment, 
puts this case. When a man has got a judgment it cannot be held 
that any agreement is to be taken as satisfaction of the judgment 
unless it is clear that it is so. It is not the practice that a man 
who has got a judgment should take a lawsuit instead of the judg- 
ment. It may be done but it is not the usual practice. Now what 
are the facts here. A man had got a judgment. His debtor was 
not prepared to pay. What did the creditor do ? He is not likely 
to give up the judgment, but he is likely to give time. But he will 
not give time for nothing. In his own interests he will not do that. 
Here there was something else which would become due, and that 



43 BANKEUPTCY REPORTS. 

1887. is the costs not within the judgment. The creditor said, therefore, 

Inbb " ^ ^'' S^^® y^^ ^"^® *^ P^y *^® judgment, hut not for nothing. But 
Feast, if yo^ agree to pay the costs not within the judgment ; to pay those 
Feast. down now, I will give you time to pay the judgment ; " and the 
agreement to pay the costs down is the consideration for the agi'ee* 
ment. This agreement is headed in the action. If it was taken 
instead of the action why was it so headed ? The costs agreed at 
621. — the costs on the judgment and the other costs — are to he de- 
ducted from the lOOZ. now paid. That means that the 62Z. is to 
he paid down. Now what remains? Why the judgment deht, 
which is to he paid by instalments of 201, a month, but if it is not 
paid then the whole amount shall become due, that is become due 
under the judgment. The meaning of the agreement therefore is 
that the debtor is to have time as to the judgment debt subject to a 
condition that if he does not pay in time the whole amount is to be- 
come due and become due under the judgment. As for the other 
point, that if a bankruptcy notice is issued and withdrawn, the 
judgment still remaining in force, a new notice cannot be given, 
there is in my opinion no colour for such an argument. On 
every point, therefore, this appeal fails and must be dismissed 
with costs. 

BowEN, L. J. and Fry, L. J. : concurred. 
Appeal dismissed tvith costs. 

Solicitors : B. R. Homian Fisher, for the debtor Feast, 
J. S. Salaman, for Mr. Irwell. 
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PRACTICE. 

In re LIPSCOMBE, Ex parte LIPSCOMBE. court of 

APPEAL. 

Bankruptcy Act, 1883, section 4, subsection 1 (g), and section 7, ^jIsteii"" 

Hfceiring Order— Judgment Debt— Right to go behind Judgtnent — Allegations for the Rolls, 

Enquiry insufficient, Bowen, L.J., 

Fry, L. J, 

Held : That although upon a petition by a judgment creditor for a ^^^^' 
receiving order the Court has power, at the instance of the judgment /'gj^.j,«;n,25i^ 
debtor, to go behind the judgment, yet, if the facts alleged by such debtor 
as a reason for so doing, are in the opinion of the i^egistrar immaterial 
and insufficient, he is right in refusing to hear evidence in sapport of such 
facts, and in making a receiving order as prayed. 

See In re Lennox, Ex parte Lennox, ant^, Volume II., page 271, 
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HIS was an appeal on behalf of the debtor^ H. E. Lipscombe to 
set aside a receiving order made against him on the petition of 
A. R. Knight. 

By his will, Frederick LipscomhCy the father of the debtor, who 
carried on business as a water-filter manufacturer, bequeathed his 
property to his wife and five children, and on the death of the 
testator, an agreement was come to between the beneficiaries that 
two sons, F. Lipscombe^ and the debtor, H. B. Lipscombe, should 
buy the business, the total value of the stock, good-will, &c., to be 
transferred to the brothers being 18,000Z., which, after deducting 
their share, left a balance of 12,0002. due to the other beneficiaries. 

In proceeding to payment of this sum F. Lipscombe, and the 
debtor, H. R. Lipscombe, gave two joint and several promissory 
notes for SOOOi. each, to a sister, Mrs. Dunn, and to ^. B. Knight, 
who had married another daughter of the testator, only part of the 
sum due upon such promissory notes being subsequently paid, a 
balance of 1800/. being left owing to Mrs. Dimn, and 1400Z. to 
Knight. 

On June 4th, 1885, the partnership existing between F. Lips- 
combe , and the debtor, H. R. Lipscombe, was dissolved, and negotia- 
tions afterwards took place between A. R. Knight, Mrs. Dunn, and 
the two brothers^ for the purpose of seeing if an arrangement could 
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1887. ^6 come to in respect of tnrniDg the business into a company or 
^^*^ transferring it to Knight, and six sets of terms were at one time or 
LipscoMHB, another drawn up with this object. 

Ex PARTB 

LiFscojiBB. No terms were agreed upon, however, and on August 4th, 1886, 
writs were issued by Mrs. Dimn and A. R. Knight, in respect of 
the balance due to them on the joint and several promissory notes, 
and judgment was signed by default on August 80th. 

A bankruptcy notice under section 4, sub-section 1 (g) of the 
Bankruptcy Act, 1888, served by A, R. Knight against the debtor, 
JT. R, Liipscombe, requiring him to pay the judgment debt not 
having been complied with, a receiving order was made against him 
on February 11th last. 

. Against this order the debtor now appealed on the ground that 
at the hearing of the petition the registrar had improperly refused 
to go behind the judgment, and to hear evidence tending to show 
that the bankruptcy proceedings had been used for oppressive and 
inequitable purposes. 

Crump, Q,C, (Turner with him) : for the debtor, H. R. Lips- 
combe. 

On the matter coming before the registrar, no evidence was 
called on behalf of the debtor, although the witnesses were there. 
The registrar said that he would not go behind the judgment. 
The facts of the case were stated to him, and he said they were 
quite immaterial. In the course of the negotiations six sets of 
terms were drawn up, and Knight then took steps which were 
calculated to coerce the debtor. He issued the writ. I do not 

■ 

suggest there was a defence to the action, the notes were joint and 
several, but I say that the debtor was entitled to go into all the 
circumstances to show that the bankruptcy proceedings have been 
used to coerce the debtor and for oppressive and inequitable pur- 
poses. A motive is inequitable if it is to oppress. If the object 
of a man in taking out a bankruptcy notice is not to bring the 
assets of the debtor into Court for distribution and so get a distri- 
bution of the property, but is to induce the debtor to come to some 
terms which are manifestly inequitable, and which the debtor 
would not agree to without pressure put upon him, it ought not to 
stand. At any rate this is a case where if the Court has juris- 
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diction it onght not to exercise it. The creditor here has ample i887. 
security by a mortgage on real estate. His object is to ruin the j'^J^ 
debtor. Section 7, sub-section (2) of the Bankruptcy Act, 1883, Lipscombb, 

Jit's, PAaTB 

provides with regard to a creditor s petition, that ''At the hearing Lipscombs. 
the Court shall require proof of the debt of the petitioning creditor, 
of the service of the petition, and of the act of bankruptcy, or, if 
more than one act of bankruptcy is alleged in the petition, of some 
one of the alleged acts of bankruptcy, and, if satisfied with the 
proof, may make a receiving order in pursuance of the petition." 
The words are " may make a receiving order," not " shall make." 
Under the Bankruptcy Act, 1869, the Court would not exercise 
jurisdiction if it thought that it was being improperly used. 

[BoWEN, L. J. : The plain truth is you want time* Is that 
a reason for staying the bankruptcy proceedings ?] 

Under the circumstances I think so, and I submit that the 
registrar ought to have allowed evidence to be called of the circum- 
stances stated, and that the receiving order ought not to have been 
made. 

Winslow, Q.C. {Liiiklater, with him) : were not called upon. 

The Masteb of the Rolls (Lobd Esheb) : 

In my opinion this is the plainest case. There is not to my JudgmenU 
mind the slightest colour for the appeal. The debtor having 
certain rights under his father's will, and his brothers and sisters 
having other rights, he and his brother agree to purchase the busi- 
ness. They agree the price, and they give joint and several 
promissory notes for that price. There is a clear debt. Then this 
debtor does not pay the promissory note on which he is liable, and 
there is judgment by default. After the judgment he still does not 
pay, and a bankruptcy notice is issued. Now it is common know- 
ledge that you may go behind the judgment, but you must make out 
some grounds for going behind it. The parties went before the 
registrar, and the debtor expressed his wish to go behind the judg- 
ment. The registrar asked to be informed on what ground, and 
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1887. *^® grounds were stated which have been stated here to-day. Now 
ItTbb those groands were altogether immaterial. Nothing which has been 
LipflcoxBs, stated here to-day could be material, and the registrar declined to 
L1P8COMBE. hear evidence ip support of them. Upon that, this appeal is 
brought, and it is said the evidence was material because negotia- 
tions were going on, and it is alleged that the notice was taken out 
in order to force the debtor to come to terms. There was no legal 
or equitable defence whatever. The only thing suggested is this 
supposed feeling on the part of the creditor. Then at the very last 
moment another suggestion is made. It was not made to the 
registrar, but we are now asked for time. It was never put to the 
registrar, and it is a mere matter of discretion. For my own part 
I never saw a more idle appeal brought to this Court. 

BowEN, L. J. I agree. 

Fry, L. J. : 

I agree also, and I cannot help adding that judgment was 
obtained so long ago as August of last year, and no attempt seems 
to have been made to pay it. 

Appeal dismissed tcith costs. 

Solicitors : Obier d Ridley, for the debtor, H. R. Lipscombe. 
Stibbard, Gibson <£ Co., for A. R. Knight. 
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FSACTICE. 

In Re RICHARDSON, Ex pabte GOULD. BiroRB 

Mb. Justice 

Cate 
Bankruptcy Ad, 1883, section 41. issi. 

Duty of Registrar — Preferential Claim — Apprenticeship Fee — Application for *— r- ' 

return of to be made to Registrar, February 2m, 

An application under section 41, sub-section (1), of the Bankruptcy Act, 
1883, for the return of an apprenticeship premium paid to a bankrupt as 
a fee ought to be made to the registrar and not to the Judge in Court. 



T 



HIS was an application under section 41, sub-section (1), of the 
Bankruptcy Act, 1883, on behalf of Walter Robert Gould, late an 
apprentice of the debtor, Joseph Richardson, and also on behalf of 
H. C. Gould, the father of the said Walter R. Gould, for an order 
that the sum of 60Z. should be paid by the trustee in the bankruptcy 
out of the estate of the bankrupt in satisfaction of their claim 
under a certain indenture of apprenticeship. 

Section 41 provides: " (1.) Where at the time of the presenta- 
tion of the bankruptcy petition any person is apprenticed or is an 
articled clerk to the bankrupt, the adjudication of bankruptcy shall^ 
if either the bankrupt or apprentice or clerk gives notice in 
writing to the trustee to that effect, be a complete discharge of 
the indenture of apprenticeship or articles of agreement ; and if 
any money has been paid by or on behalf of the apprentice or clerk 
to the bankrupt as a fee, the trustee may, on the application of 
the apprentice or clerk, or of some person on his behalf, pay such 
sum as the trustee^ subject to an appeal to the Court, thinks 
reasonable, out of the bankrupt's property to or for the use of the 
apprentice or derk, regard being had to the amount paid by him 
or on his behalf, and to the time during which he served with the 
bankrupt under the indenture or articles before the commencement 
of the bankruptcy, and to the other circumstances of the case." 

The bankrupt, Joseph Richardson, carried on business under the 
name of J. lAttle d Co., at 63, Haymarket and other places in 
London, as a fishing tackle manufacturer, and a receiving order 
was made against him on April 8th last. 
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I 1887. By an indenture, dated February 26th, 1886, made between 

IiTbb ^^^ ^^^y executed by the said Walter Robert Gould, H. C. Gouldy 
I KicHAM)80N, the father, and the bankrupt, Richardson, the said Walter Robert 
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Gould. Gould was bound apprentice to Richardson for the term of five 
years from March Ist, 1886, and the father, H. C. Gould, thereby 
agreed to pay to Richardson a premium or apprentice fee of 100/., 
of which 60{. was paid on the signing of the said indenture, and 
the remainder was to be paid in two sums of 20Z. each, payable on 
March 25th, 1887, and March 25th, 1888, respectively. In 
addition to this 602. the sum of 51. was also paid by the father for 
stamp duty on the indenture and 21. 28. for its preparation. 

Walter Robert Gotdd accordingly entered upon the service of 
Richardson as his apprentice on March 1st, 1886, and continued 
to perve him until May 25th, 1886, on which day notice was given 
to him by the shopman under whom he was working, that in con- 
sequence of the bankruptcy of Richardson, the trustee appointed 
therein had terminated the apprenticeship, and that he was not to 
come again to the place of business. 

The sum of 20Z. was subsequently offered by the trustee to the 
father in discharge of his claim under the indenture, but this offer 
was refused on the ground that, having regard to the very short 
period during which the apprenticeship lasted, and to the amount 
paid, the sum of 502. was a reasonable amount to be refunded. 

The matter now came before the Court for its decision. 

Carpenter (solicitor), for Mr. Gould, made the application. 

[Gave, J. : This is not a proper question to come before me. 
Why does not the registrar deal with it ?] 

We did not know the registrar could do so. We have been 
waiting to come before your Lordship. It seemed a question -of 
some doubt to the registrar whether he could deal with it or not. 

[Cave, J. : I will consent to hear you since you have come here, 
but it is not a question which I ought to have to decide.] 

Herbert Reed : (ox the trustee in the bankruptcy. 

The assets in this case are very small^ and there is very little 
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dividend. The trustee did not feel himself justified in ojBFering i887. 
more than 20Z., having regard to the fact that there is only about ][^^ 
563Z. available for dividend from which the trustee's remuneration Richardron, 

Ex PARTS 

and solicitor s costs have to be deducted. A first dividend of Is. in Gouid. 
the pound [has been ordered by the committee of inspection, and 
there may be a further dividend of 6d. The apprentice received 
4Z. IQs. in wages during the time he served. The section imposes 
a very difiScult duty upon the trustee, and it is not easy for him to 
know what to do. He wishes to leave himself entirely in the hands 
of the Court. His only desire is to do what is right and proper to 
comply with the section of the Act. Your Lordship's judgment 
may be some guide in future cases. 

Cave, J. : 

This matter ought not to come before me. It is one which Judgment, 
ought to go before the Registrar in Chambers, and it is desirable 
that the registrars should hear those cases which ought properly to 
come before them. However, since the case is here, I have con- 
sented to deal with it in order to avoid any further expense. The 
elements of this case are that the apprentice's father paid 602. as 
part of lOOZ. apprenticeship fee. The apprenticeship was for five 
years, the father to find food and lodging and the master giving 
wages. Now it is by no means easy to come at a proper conclusion 
as to the sum which ought to be repaid in a case of this nature, 
and I am afraid that any conclusion to which I do come will not 
be of very great assistance in other cases. The section provides 
that regard must be had to the amount paid, to the time of service, 
and " to the other circumstances of the case," and those words give 
a very wide scope for consideration. It is impossible, I fear, to 
lay down any general rule to apply to other cases. Looking, how- 
ever, to the extremely short time the apprenticeship lasted in this 
case, and that very little could have been learned by the apprentice, 
so that, practically, if he is bound again, he must begin de novo, I 
think, having regard to all the circumstances, that the claim made 
by the father of 501. is a reasonable one, and should be paid. 

Order accordingly, with costs out of the estate. 

Solicitors : Carpenter, for Mr. Gould, 

Theodore AUingham, for the trustee in the bankruptcy. 

M.B. — VOL. IV. E 
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FBACnCE. 

BmroMM 
ME^Jnmc j^ ^ FIRBANK, Ex PABTB KNIGHT. 

1887. 
Pg/J^T^^Aii Bankruptcy Ad, 1883, tectum 118. 

^ Duiy of Begidrar — Beqiudfrcm Foreign Court in aid— Bankruptcy at the Cape 

of Good Hope — Order to hand oner Books, 

An application for an order to hand over books and papers under 
section 118 of the Bankmptcy Act, 1883, which provides that eveiy 
British Court having jorisdiction in hankraptcy or insolvency shall be 
auxiliary to each other, ought to be made to the registrar, and not to the 
Judge in Court 

Although the rq;istrar may in a case of difficulty refer a matter to 
the Judge in Bankruptcy for his decision, yet there is no authority for 
him without reason to del^ate his work to the judge, and unless a 
matter is especially reserved to the judge, or some difficulty arises, the 
registrar ought to deal with it. 



T 



HIS was an application under section 118 of the Bankruptcy 
Act, 1888, which provides that Bankruptcy Courts are to be 
auxiliary to each other, on behalf of Messrs. Knight and Oraaf^ 
the trustees appointed in the insolvency proceedings taken against 
the debtor, C. Firbank, in the Supreme Court of the Cape of Good 
Hope, and asking for an order directing the said debtor and his 
clerk, II. Btitterworthy who were now in London, to hand over to 
the said trustees all books of account and other papers, &c., 
belonging to the said debtor. 

Section 118 provides : — '* The High Court, the County Courts, 
the Courts having jurisdiction in bankruptcy in Scotland and 
Ireland, and every British Court elsewhere having jurisdiction in 
bankruptcy or insolvency, and the officers of those Courts respec- 
tively, shall severally act in aid of, and be auxiliary to, each other 
in all matters of bankruptcy, and an order of the Court seeking 
aid, with a request to another of the said Courts, shall be deemed 
sufficient to enable the latter Court to exercise, in regard to the 
matters directed by the order, such jurisdiction as either the Court 
which made the request, or the Court to which the request is made, 
oould exercise in regard to similar matters within their respective 
jurisdictions/* 
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Yate LeCf in support of the request, read the necessary docu- i887. 

FiRBAN K, 
Ex FAltTH 

[Cave, J. : Why do you come to me in this matter ? Wliy Knioht. 
should not the registrar deal with it ?] 

The registrar gave us leave to serve the notice of motion before 
your Lordship. I do not know whether the registrar would have 
jurisdiction. 

[Cave, J. : Where do I get jurisdiction from ?] 

From section 118. 

[Cave, J. : Section 118 says the High Court. I, myself, have no 
power except under the Act, and what I can deal with the registrars 
can, unless it is expressly reserved to me. The opinion seems to 
prevail, that in every case where there is no authority about going 
to the registrar, you must come to me : it is just the opposite ; 
you must go to the registrar unless it is specially reserved to me. 
There is no authority for the registrars to delegate their work to 
me. If a case is one of difficulty they may refer it to me.] 

I would ask your Lordship to hear this application now it is 
before you. There is no precedent. The insolvency took place in 
the Cape of Good Hope, and the parties are in London. They 
decline to hand over the books without an order of the Court. If 
an order is made they will do so at once. 

[Cave, J. : The request from the Supreme Court of the Cape of 
Good Hope is curious. It asks that the appointment of Knight 
may be recognised.] 

It is not very well expressed, but what is wanted is that your 
Lordship will recognise the appointment and make an order to 
have the books handed over as if the bankruptcy was in this 
coxmtry. Firbank d Co. were railway contractors carrying out 
contracts in the colony, and they became bankrupt. Under the 

£ 2 
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circumstances, having shown that Knight is vested with the right 
of the personal estate, we are entitled to the books and papers, and 
ask for an order. The notice of motion has been served on the 
respondents, but there is no appearance by them here to-day. 



Judgment Cave, J. : You may take an order. 

Order for delivery up of books and papers accordingly. 
Solicitor : W. A. Downifuj, for Mr. Knight. 



Befobb 

Mr. Justicb 

Cave. 

1887. 
Februari/9Sth. 



PBACTICE. 

In re WEBB AND SONS, Ex parte WEBB AND SONS. 

Bankruptcy Act, 1839, section 71 and section 20. 
Bankruptcy Rules, 1870, rule 112 and form 63. 
Bankruptcy Act, 1883, section 104 and sections 89 and 90. 
Bankruptcy Rules, 1886, rule 313 and form 117. 

Liquidation — Scheme of An*angem^nJt — Application by Trustee for Directions — 

Right of Debtor to be heard — Right of Appeal, 

Where a trustee in a liquidation applied to the County Court for direc- 
tions as to the acceptance of an offer for the purchase of the debtor's 
property, and notice was given to the debtors, but at the hearing of the 
application the County Court judge refused to hear the solicitor for the 
debtors or to receive evidence on their behalf. 

Held : That notice having been given to the debtors they ought to have 
been heard ; and that an appeal lay from such refusal of the County Court 
judge to do so. 

Quosre : Whether when a trustee applies to the Court for directions in 
any particular matter the debtor is in any event entitled to appear and be 
heard. 



T 



HIS was an appeal on behalf of Messrs. Webb d Sons, 
against an order of the learned judge of the Manchester County 
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Court, made npon an application of the trustee under liquidation 
proceedings for directions as to the sale of the debtor*s property, 
and referring to the registrar to report to the Court whether an 
offer made for the purchase of the said property ought to be accepted 
or not. 

On October 26th, 1881, by special resolution of the creditors in 
the liquidation of Wchb cO Sons, it was resolved that a scheme of 
arrangement be carried out by which the property of the debtors, 
vested in a trustee, to be retransferred to them on payment after 
preferential debts, of 58. in the pound to the unsecured creditors 
and the costs, the discharge of the said debtors being granted as 
soon as the said liabilities and costs were provided for, which was 
at first proposed to be within a month. 

The money was not provided within a month, however, and the 
trustee remained in possession of the property, but in March, 1883, 
all the creditors, with the exception of Messrs. Cunlife, Brooks, <& 
Co. J the bankers, were paid their 5s. in the pound. 

The business as glass manufacturers was practically carried on 
by the debtors, though nominally in the name of the trustee, and 
it was stated that since 1883 they had much improved the property, 
but in October, 1886, an offer was made to the trustee by the 
Assets Purchase Company- to purchase the debtor's estate for the 
sum of 7,500Z. 

The trustee thereupon applied to the Manchester County Court 
for directions as to such sale, and notice was served on the debtors; 
but on their appearing by solicitor and filing an affidavit to the 
effect that they had previously made an arrangement with their one 
creditor, the bank, and that the sum of 7,500Z. offered was much 
below the value, the County Court judge refused either to hear 
the solicitor or receive evidence on their behalf, and on the ex parte 
statement of the trustee, referred the matter to the registrar to 
report. 

From that order Messrs. Webb d- Sons now appealed. 



1887. 

In re 

"Webb & 

Sons, 

Ex PABTB 

"We«b & 
Sons. 



Tindal Atkinson, Q.C. (F. C. Willis with liim) : for Messrs. 
Webb & Sons. 

The debtors Eay that the application to the County Court judge 
Tv^s one on which the^ were eiititle4 to be heard. The scheme of 



54 BANKEUPTOY EEPOBTS, 

1887. arrangement had previously come to an end. The debtors had 
^p^ paid 58, in the pound to all the creditors except the bank, and the 
"Webb & bank had been settled with. The trustee merely continued in posses- 
Ex pabtb sion. He was only nominally in possession of the estate. The 
^Vw8.* debtors had spent much in improving the property. • I say (1) the 
debtors were entitled to be heard ; and (2) if so the application 
was misconceived. All the trustee could do was to apply categori- 
cally to the debtors to pay the bank the 58. in the pound. The 
order of the County Court judge was improper and ought not to 
have been made. The debtors have never had an opportunity of 
being heard, but the registrar has reported that the 7,500?, was a 
proper oflfer. 

Taylor, Q.C. (Russell with him) : in support of the order. 

It is now time perhaps for me to take an objection. I submit 
that the debtors have no right to appeal. The right of appeal is 
given under section 71 of the Bankruptcy Act, 1869 (Compare 
section 104 of the Bankruptcy Act, 1883). Section 71 provides that, 
"Any person aggrieved by any order of a local Bankruptcy Court in 
respect of a matter of fact or of law made in pursuance of this Act 
may appeal to. the Chief Judge in Bankruptcy, and it shall be lawful 
for such judge to alter, reverse, or confirm such order as he thinks 
just." In the case of Ex parte Sidehotham, In re Sideboihavi (L. 
R. 14 Ch. Div. 458), Lord Justice James defined a person aggrieved, 
" A ' person aggrieved ' must be a man who has suflfered a legal 
grievance, a man against whom a decision has been pronounced 
which has wrongfully deprived him of something, or wrongfully re- 
fused him something, or wrongfully aflfected his title to something." 
The grievance here is that the bankruptcy judge was applied to by 
the trustee in the liquidation for directions under section 20 of the 
Act of 1869. {Covipare section 89, siih-section (3), of the Bank- 
ruj^tcy Act, 1883.) The section provides that a trustee *' may also 
apply to the Court, in manner prescribed, for directions in relation 
to any particular matter arising under the bankruptcy." An appli- 
cation for directions is not a litigious matter, but a matter between 
the trustee and the judge to be advised. There is nothing in this 
case which approaches to what Lord Justice James said. 
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[Cave, J. This case is distinguishable from Ex parte Side- 
botham. Here one question which arises seems to be whether 
when the trustee applies to the Court for directions in any par- 
ticular matter the bankrupt is entitled to appear. If he is entitled 
to appear he is surely entitled to appeal.] 

A debtor has no right unless it is given by the Act of Parliament. 
He has no more right to appear in a case of this kind than if an 
issue was being tried between the trustee and a third person. The 
right given to the debtor is under section 20 of the Act. {Compare 
sectio7i 90 of the Bankruptcy Act, 1883.) The right is not a right 
to be heard, but a right to make an application himself to the Court. 
Then, again, the order of the County Court judge was simply ask- 
ing a question of the registrar. It is not an *' order " within 
section 71. {Compare section 104 of the Bankruptcy Act, 1883.) 

[Cave, J. A wrongful refusal to hear a man is surely sufficient 
to justify an appeal.] 

No right is given by the Act in such a case to the bankrupt, and 
there has been no such practice in bankruptcy. 
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Tindal Atkinson, Q.C. : in reply. 

The application was made to enable the trustee to solve a diffi- 
culty in the administration of the estate, and, by the machinery 
provided by the Act, it is contemplated that notice should be given 
to any person interested. Rule 112 of the Rules of 1870 provides 
that when a trustee desires to apply to the Court for directions he 
is to use the form in the schedule. And Form 53 provides : 
" * * * Let this application be heard, &c., and let the trustee 
give notice to \here insert the persons to whom it is to he given']*^ 
{Compare Rule 313, and Form 117, of the Bankruptcy Rides, 1886.) 
That shows that third persons may be affected, and that notice 
should be given to those persons. The trustee, by order of the 
Court, was directed to give notice to the debtors. 

[Cave, J, That raises a little difficulty, I think, Mr. Taylor, in 
the face of your present contention ?] 
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Webb & 
Sons.. 

Judgment. 



Taylor, Q.C. : 

It was the right thing to give them notice, but that was all. 

Cave, J. : 

Surely notice to appear meant that you would hear them ? When 
notice is given to the debtor in this manner he is clearly entitled to 
be heard. I shall allow the appeal. The order of the County Court 
judge will be discharged, and the case must be remitted to the 
County Court judge to hear the debtors, who will have the costs of 
the appeal to-day and the costs below also. 

Appeal alloived with costs. 

Solicitors : A. G. Ditton, for the debtors, Messrs. Webb & Sons. 
Gregory, Roiccliffe d' Rawle, in support of the order. 

Case relied upon : — 

Ex parte Sidebotham, In re Sidehotlmm^ L. R. 14 Ch. Dlv. 458 ;. 
49 L. J. Bank. 41 ; 42 L. T. 783 ; 28 W. R. 715. 
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In re HOWE. Before 

Mr. JusTicx 

Bankniptaj Act, lS83j section 28, sub-sedion (6) ; and sections 97, suh'Section (3), 1337 ' 

and 127. y^^ 



Bankriqjtcy Rules j 1886, rule 240. 

Discharge of Banhrupt in County Court — Condition — Entry of Judgment — Order 
for Judgment by Consent exceeding 50Z. — Jurisdiction^ Fees. 

Held : (1) That where under the provisions of section 28, sub-section (6), 
of the Bantaruptcy Act, 1883, the discharge of a bankrupt is granted by the 
County Court judge subject to the condition that such bankrupt shall 
consent to judgment being entered against him by the trustee in the bank- 
ruptcy for any balance of the debts provable under the bankruptcy which 
was not satisfied at the date of the order, judgment shall be entered in 
the County Court even though the amount is in excess of 50/. 

(2.) That as the judgment is entered in the County Court without any 
preliminary proceedings the registrar is not entitled to demand any fees as 
in respect thereof on entering such judgment. 



March ith. 
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HIS was a Special Case stated under section 97, sub-section (3), 
of the Bankruptcy Act, 1883, by the learned judge of the County 
Court at Coventry in the following form : — 

" In the County Court of Warwickshire, holden at Coventry on 
Wednesday the 17th day of November, 1886, and continued thereon 
by adjournment to Rugby in the same county on Thursday, the 
18th day of the same month of November, upon hearing the appli- 
cation of the bankrupt for his discharge, and considering the report 
of the ofiScial receiver and other matters then brought before the 
Court. It was ordered that the discharge of the bankrupt be 
granted, subject to the following condition, that is to say, that the 
bankrupt should in pursuance of the provisions of section 28 of 
the Bankruptcy Act, 1883, sub-section (6), consent to judgment 
being entered against him by the trustee for any balance of the 
debts provable under the bankruptcy which was not satisfied at the 
date of that order. 

The amount of the said provable debts, not satisfied at that date^ 
was a suni of 3,5002. 
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1887. ^^ ^® 24th November, 1886, the bankrupt by his solicitor 

j""*^ tendered to the deputy registrar of the County Court of Warwick- 
HowB. shire, holden at Coventry (being the Court having jurisdiction in 
the bankruptcy within the meaning of rule 240 of the Bankruptcy 
Bules, 1886), a written consent to judgment in the same Court in the 
Form No. 64 in the Appendix to the same Rules, but took no other 
step to give the County Court jurisdiction to enter up such 
judgment. 

The deputy registrar refused to enter this judgment without 
the direction of the judge on the following grounds : — 

1. That the amount for which judgment was sought being in 
excess of 50Z., the Court had no jurisdiction to enter judgment 
thereon unless the proceedings pointed out by 19 & 20 Vict. c. 108, 
6. 28, and Order Y., rule 2, of the County Court Bales, 1886, had 
been taken to give the Court jurisdiction, and unless the fees pre- 
scribed by Schedule A. to the Treasury Order regulating County 
Court fees, dated 12th February, 1886, and for which he might be 
held accountable to the Treasury, were duly paid to him. 

2. That by reason of section 127, sub-section (4), of the Bankruptcy 
Act, 1883, rule 240 of the Bankruptcy Rules 1886 could not 
operate to give any jurisdiction to the County Court to enter up a 
judgment exceeding 501. which it did not possess under the County 
Court Acts. 

8. That there is nothing in any of the County Court Acts or in 
any rules or scale of fees mentioned in these Acts or the Bank- 
ruptcy Act, 1888, which gives the Court or the judge or registrar 
power to give judgment for the sum of 30s. for costs mentioned in 
Form No. 63 of the Appendix to the Bankruptcy Rules, 1886. 

At the County Court of Warwickshire holden at Coventry on 
Wednesday the 12th day of January, 1887, application was made 
to me the undersigned Sir Richard Harrington, Baronet, judge of 
the same Court, by Mr. Masser, solicitor for the above-named 
debtor, for an order directing the deputy registrar of the same 
Court to enter up a judgment therein for the amount of the said 
provable debts and 30a. costs of judgment in accordance with the 
consent hereinbefore stated to have been tendered by the solicitor 
to the said bankrupt, and without any further proceeding than is 
hereinbefore stated to have been taken herein. Whereupon I the 
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said judge, deeiriug that the judgment upon a point of practice i887. 
which must regulate the proceedings of all County Courts sitting j^^ 
in bankruptcy throughout the country, should be pronounced in Howb. 
the first instance by the High Court of Justice, the debtor by his 
solicitor, and the oflBcial receiver in person, concurring in such 
desire, have stated the case aforesaid for the opinion of that Court, 
to which I respectfully submit the following questions of law : — 

1. Can the judgment, the consent to which, by the bankrupt, was 
by the order of the said County Court sitting in bankruptcy on the 
17th and 18th days of November, 1886, made a condition of his 
discharge, be entered in the County Court of Warwickshire, holden 
at Coventry, and whether with or without any and what preliminary 
proceeding to give the said Court jurisdiction ? 

2. If the Court should be of opinion that the judgment aforesaid 
can be entered in the Court, what fees the registrar thereof ought 
to demand from the parties to the said judgment, or either or 
which of them ? 

Muir Mackenzie {Sir Edward Clarke, Q,C., Solicitor-General, 
with him) stated the case. 

This is a special case stated under section 97, sub-section (8), of 
the Bankruptcy Act, 1883, which provides : — " (3) If any question 
of law arises in any bankruptcy proceeding in a County Court 
which all the parties to the proceeding desire, or which one of 
them and the judge of the County Court may desire, to have 
determined in the first instance in the High Court, the judge shall 
state the facts, in the form of a special case, for the opinion of the 
High Court. The special case and the proceedings, or such of 
them as may be required, shall be transmitted to the High Court 
for the purposes of the determination.'' In this case the learned 
County Court judge desired the opinion of the High Court, and I 
will call attention to the sections bearing on the point. I submit 
that the judgment ought to be entered in the County Court. 
Section 28 of the Bankruptcy Act, which deals with the discharge 
of a bankrupt, provides by sub-section (6) " The Court may, as 
one of the conditions referred to in this section, require the bank- 
rupt to consent to judgment being entered against him by the 
official receiver or trustee for any balance of the debts provable 
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1887. under the bankruptcy wliich is not satisfied at the date of his dis- 

I^ c^^g^ ' ^^*^ "^ s^ct ^as^ execution shall not be issued on the 
Howe, judgment without leave of the Court, which leave may be given on 
proof that the bankrupt has, since his discharge, acquired property 
or income available for payment of his debts." The Court in that 
section is, by section 168, the Court having jurisdiction in bank- 
ruptcy under the Act, and by section 92, the Courts having juris- 
diction in bankruptcy are the High Court and the County Courts. 
Then, by section 100 "A County Court shall, for the purposes of 
its bankruptcy jurisdiction, in addition to the ordinary powers of 
the Court, have all the powers and jurisdiction of the High Court, 
and the orders of the Court may be enforced accordingly in manner 
prescribed." In section 28, sub-section (6), the Court is obviously 
the County Court, but it does not state in what Court the judg- 
ment is to be entered. But section 127 provides : — (1.) ** The Lord 
Chancellor may from time to time, with the concurrence of the 
President of the Board of Trade, make, revoke, and alter general 
rules for carrying into effect the objects of the Act. (2.) All 
general rules made under the foregoing provisions of this section 
shall bo laid before Parliament within three weeks after they are 
made, if Parliament is then sitting, and, if Parliament is not then 
sitting, within three weeks after the beginning of the then next 
session of Parliament, and shall be judicially noticed, and shall 
have effect as if enacted by this Act. (4.) Provided always that the 
said general rules so made, revoked, or altered, shall not extend 
the jurisdiction of the Court." The rule relating to this matter is 
rule 240 of the Bankruptcy Rules, 1886. Rule 240 provides : — 
(1.) " Where, under sub-section (6) of section 28 of the Act, the 
Court grants an order of discharge conditionally upon the bankrupt 
consenting to judgment being entered against him by the official 
receiver or trustee for any balance of the debts provable under 
the bankruptcy which is not satisfied at the date of his 
discharge, the Court shall not deliver out the order of dis- 
charge until the bankrupt has given the required consent in 
the Form No. 64 in the Appendix. The judgment shall be entered 
in the Court having jurisdiction in the bankruptcy in which the 
order of discharge is granted, and (in the High Court) shall be in 
the Form No. 65 in the Appendix, with such variations as may be 
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required, (2.) The registrar of a County Court in which judgment i887. 
is so entered shall forthwith make a return of the judgment to the i^^b 
registrar of County Court judgments. (3.) The order gi'anting Howe. 
the discharge upon the conditions aforesaid shall be in the Form 
No. 63 in the Appendix." Then Nos. 63, 64, and 65 in the 
Appendix provide the necessary forms, No. 65 being applicable to 
the High Court alone. Those are all the material provisions of the 
Act, and the only substantial question is whether those rules are 
or are not the law. The deputy registrar of the County Court 
Bays they are not, and that a judgment cannot be entered in the 
County Court if it is, more than 50Z. (Counsel referred to the 
County Courts Act, 1856, 19 & 20 Vict. c. 108, section 23, and 
Eule 2 of Order V. of the County Court Rules, 1886.) The sugges- 
tion of the registrar is that before a consent judgment of this kind 
can be entered, a plaint must be issued and served, there must be 
a consent by the trustee in the bankruptcy and the debtor to the 
jurisdiction, and then, after that ceremony, the judgment is entered. 
But rule 240 has the same effect as if it was enacted in the Act. 
The rule is specific, and the only question is whether it is to be a 
dead letter or not. It is a perfectly valid rule, and does not extend 
the jurisdiction of the Court. Then as to the fees, the registrar 
wants IZ. Is, for entering a plaint, and 11. on the hearing by con- 
sent. The rule, if it is effective, provides for 11. 10a. — costs for 
entering judgment. 

Cave, J. : 

The objection of the deputy registrai* in this case to enter up Judgment. 
judgment appears to proceed from a misconception. The Act, in 
section 28, sub- section (6), provides that: "The Court may, as 
one of the conditions referred to in this section, require the bank- 
rupt to consent to judgment being entered against him by the 
official receiver or trustee for any balance of the debts provable 
under the bankruptcy which is not satisfied at the date of his dis- 
charge ; but in such case execution shall not be issued on the 
judgment without leave of the Court, which leave may be given on 
proof that the bankrupt has, since his discharge, acquired property 
or income available for payment of his debts." I agree that the 
Court means the County Court, but that section simply provides 



62 BANKEUPTOT EEPOETS. 

1887. that the Court may require a bankrupt to consent to judgment 
j^^ being entered up. It does not say where or how, and it requires 
HowB. further directions in the Rules. Rule 240 gives the necessary 
further direction. By rule 240 the judgment shall be entered in 
the Court having jurisdiction in the bankruptcy in which the order 
of discharge is granted. In this case it is the County Court at 
Coventry, and judgment is to be entered on the bankrupt giving 
consent according to Form 64. Now Form 64 says : *' I, the 
above-named bankrupt, do hereby consent to judgment being 
entered against me in the Queen's Bench Division of Her Majesty's 
High Court of Justice {or as the case may be), &c." Form 68 gives 
the Form of Order of Discharge, and there the words are, "or in 
the County Court of, &c." That being so the whole matter is 
provided for, and I have some difficulty in seeing what the objection 
means. The deputy registrar appears to have thought that there 
was something in section 127 of the Bankruptcy Act which invali- 
dates this rule of the Chancellor's. Section 127, sub-section (4), 
says : " Provided always, that the said general rules so made, 
revoked, or altered, shall not extend the jurisdiction of the Court ;" 
• and it is said that this rule extends the jurisdiction of the Court. 

Obviously that is not the right way of defining the sub-section. It 
means that, by the rule, you must not give the Court some juris- 
diction not conferred on it by the Act. When the Act gives juris- 
diction, and leaves the rule to show how the jurisdiction is to be 
exercised, the rule does not give jurisdiction. Now, the Act gives 
the jurisdiction to have judgment entered up^ and the rule says in 
the County Court. It does not extend the jurisdiction of the Court. 
There is, therefore, in my opinion, no ground for the objection, and 
my answer to the first question is that the judgment can be entered 
in the County Court at Coventry, and without any preliminary pro- 
ceeding. There is no necessity for a plaint or for such hearing by 
consent as the deputy registrar suggests ; if it were necessary it would 
be in the Act or Rules, and there is no such provision. Then as to the 
second point as to fees, I think it desirable to answer this question, 
and that the registrar should have the authority of the High Court 
in cases of this kind. The deputy registrar contends that he is 
entitled to a fee for entering a plaint, and on the hearing by con- 
sent. I am cleai'ly of opinion that there is no necessity for these 
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proceedings, and, as a matter of course, he cannot charge the fees. 
Where a public oflBcer is required to perform a certain duty he is 
not entitled to make a charge unless such charge is provided for by 
enactment of law. If no charge is provided for he must do the 
duty for nothing. 
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1887. 

In ub 
Howe. 



Solicitor : The Solicitor to the Board of Trade* 



In rk field. 

Bankruptcy Act, 1883, section 40, sub-section 1 (c). 
SfpecicU Case — Preferential Claim — Workman — Piecework. 

The geneitd foreman and overlooker of a brickyard in whlcb he also 
worked, instead of weekly wage, undertook the manufacture of bricks by 
piecework, and to be paid so much per thousand for bricks produced. 

For this purpose he continued to employ the men who had been work- 
ing for the bankrupt at the same rate of wages, other persons being 
engaged and paid separately by the bankrupt to do part of the work. He 
also continued exclusively in the service of the bankrupt and to act as 
general manager of the brick-works, but without special remuneration 
therefor. He was liable to be discharged at a week's notice by the bank- 
rupt, who had the right to discharge and engage all men working in the 
yard and to make alterations in the rate paid per thousand for the bricks. 

Held : That the position occupied by such person was that of a workman 
within the meaning of section 40, sub-section 1 (c), of the Bankruptcy Act, 
1883, and not that of a contractor : and that he was entitled in priority 
under that section to the wages due to him in respect of services rendered 
to the bankrupt before the receiving order was made. 



T 



HIS was a Special Case stated by the learned judge of the 
County Court at Oldbury, in pursuance of section 97, sub-section 
(8), of the Bankruptcy Act, 1883, for the opinion of the High 
Court of Justice in the following form : — 

1. This is a case stated at the request of the o£Scial receiver, 
and at my desire in manner provided by section 97 of the above- 
named Act. 



BSFOB^ 

Mb. Justice 
Cave. 
1887. 

March iih. 
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1887. 2. On the 9th day of October, 1886, the above-named bankrupt, 

J William Field, filed a petition in bankruptcy in this Court, and on 

Field. the same day a receiving order was made thereon, the oflScial 

receiver of this Court being thereby constituted receiver of the 

estate. 

8. On the 15th day of October, 1886, an order of adjudication 
was made, and on the 25th day of October following, the estate 
was ordered to be summarily administered in pursuance of section 
121 of the above-named Act, and thereby the official receiver was 
constituted the trustee. 

4. On the 27th day of October, 1886, a proof of debt was 
tendered by Mr. David Hollyoak for 65Z. 8s. 2d. ; 501, of such sum 
he claims to be paid in full under the provisions of section 40. 

5. The grounds upon which the sum is claimed as a preferential 
payment are as follows : — 

6. The bankrupt, William Field, carried on business at Tipton 
as a brick-maker. Hollyoak was, and for 25 years had been, 
permanently engaged by the bankrupt as general foreman and over- 
looker of the brick-yard, in which he also worked in the manufacture 
of bricks. Until about 12 months ago the bankrupt paid Hollyoak 
a weekly wage, varjang with the rate of wages in the brick trade, of 
45 to 50 shillings per week. Subsequently a verbal arrangement 
was made by the bankrupt with Hollyoak that instead of receiving 
the weekly wage Hollyoak should undertake the manufacture of 
bricks by what is known in the brick trade as piecework, in other 
words. Field should pay Hollyoak so much per thousand for the 
bricks produced. 

7. When this arrangement was made Hollyoak continued to 
employ the men, who had been working for the bankrupt, at the 
same rate of wages. Other persons were engaged by the bankrupt 
to do part of the work in connection with the manufacture, such as 
getting the clay, grinding it, &c., and were paid separately by the 
bankrupt on the same principle as Hollyoak was paid. 

8. Hollyoak continued exclusively in the service of the bankrupt, 
acting as his general manager of the brick-works, but for this ser- 
vice received no remuneration or wages save and except the amount 
received for producing the bricks. He was liable to be discharged 
at a week's notice. 
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9. Field had the right to discharge and engage all men workmg i887. 
under HoUyoaky and this right he has from time to time exercised* liTiiB 

10. Field made any alteration he thought necessary in the rate ^im^d. 
paid per thousand for the hricks : the mode in which he did it was 

to call all the men together and give notice that in a week's time 
the wages would be advanced or reduced 5^. Field then paid an 
advance or reduction of 5^. per thousand hricks to HoUyoak, and a 
corresponding advance or reduction was made in the weekly wages 
received by the men employed. Hollyoak is without means, and 
the men under him are pressing for payment of their wages, which 
he is unable to make, unless he obtains the amount claimed from 
the bankrupt estate. 

It is contended, on behalf of Hollyoak^ that he was the exclusive 
servant of the bankrupt, that the bricks were manufactured by 
piece-work, and that the mere fact that other men were engaged 
with him in the work does not make him a contractor. On the 
other hand the o£Scial receiver contends that Hollyoak was a con- 
tractor : he was not paid any specific sum as wages, his remune- 
ration would be increased or diminished by the number of bricks 
actually made, and he made a profit or loss, as the case may be, 
out of the labour of the workpeople under him. 

The questions for the opinion of the High Court of Justice 
are: — 

Whether the claim of 501. in respect of the amount due from the 
bankrupt to Hollyoak^ under the circumstances above stated, is a 
preferential claim within the meaning of section 40 of the Act. 

Whether under the circumstances aforesaid the men who worked 
in the brickworks under the supervision of HoUyoak and received 
their wages through ^in^ as aforesaid were or were not labourers or 
workmen of the bankrupt or only of the said Hollyoak, and whether 
they have or have not as such labourers or workmen any claim or 
demand on the estate of the bankrupt or any right of proof in the 
said bankruptcy in respect of wages earned by them in their work 
in the said brickworks, and etill remaining unpaid either in their 
own names respectively or in the name of the said Hollyoak, and 
whether in priority under the said 40th section of the Act of 
Parliament aforesaid or otherwise.'' 

M.B. — ^VOL. IV. F 
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1887. Section 40, subsection (1) of the Bankraptcy Act, 1883, provides 

Inm *^^* " I^ *^® distribution of the property of a bankrupt there shall 
FuLD. jjQ pgj^ jjj priority to all other debts ... (6) All wages or salary ol 
any clerk or servant in respect of services rendered to the bankrupt 
during four months before the date of the receiving order, not 
exceeding fifty pounds ; and (c) All wages of any labourer or work- 
man not exceeding fifty pounds, whether payable for time or piece- 
work, in respect of services rendered to the bankrupt during four 
months before the date of the receiving order.'' 

Mtiir Mackenzie stated the case. 

Hollyoak is not a clerk or servant within the section. Neither is 
he a labourer or workman. He employs the men who do the 
work. 

[Cave, J. And works with them.] 

In Ex parte Grellier, In re Macneil (Mont. 264) it was held 
that the workmen of a coachmaker who worked by the piece and 
received a specific sum for every job under separate and distinct 
contracts, and where there was no hire for a specific time, were not 
servants within the similar section 6 Geo. lY. c. 16, section 48. 

Cave, J. : 
Judgment. J am q{ opinion that I must answer this question in favour of 

HoUyoak. In my judgment he is a workman within the section. 
Section 40, sub-section 1 (c) says that in the distribution of the 
property of a bankrupt there shall be paid in priority to all other 
debts '' All wages of any labourer or workman, not exceeding fifty 
pounds, whether payable for time or piece-work, in respect of 
services rendered to the bankrupt during four months before the 
date of the receiving order." In this case it is practically admitted 
that HoUyoak is not a contractor. He has none of the privileges 
of a contractor. He cannot select workmen. He is engaged by the 
week ; he may be discharged at a week's notice, and must give a 
week's notice. His condition is that of a workman and not that of 
a contractor. The mere fact that the amount passes through his 
hands does not make him less a workman. In my opinion, 
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therefore, he is a workman within the section and entitled to make issr. 
the claim for 502* I^Tbb 



Field. 



Solicitor : The Solicitor to the Board of Trade. 

Case referred to : 

Ex parte Grellier^ In re Macneilj Mont, 264. 



FSACnCE. 

Bbfoiui 

In be ROGEES, Ex pabtb THE BOARD OF TRADE. Mk.Juhticb 

Gate. 

1887. 
Bankruptcy Act, 1883, tectum 78 and section 102, tvJlhsection (5). s..^^ 

Bankruptcy Rules, 1886, Bules 289 and 292. ^^rch 6th. 

Trustee under scheme of arrangement — Disobedience to order of Board of Trade to 
furnish accounts — Application to enforce order — Jurisdiction where trustee 
removed. 

Held : That althougli a trustee under a scheme of arrangement has been 
removed from office, the Board of Trade has power to demand a statement 
of his receipts and payments as such trustee, and to apply to the Court 
under section 102, sub-section (5) of the Bankruptcy Act, 1883, to enforce 
that order in case of neglect or refusal to comply with it. 
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HIS was an application on behalf of the Board of Trade nnder 
section 102 of the Bankruptcy Act, 1888, to enforce an order made 
npon c7. G. Matheson, the trustee appointed under a scheme of 
arrangement, to forthwith transmit a verified account of all his 
receipts and payments accompanied by proper vouchers. 

Section 102, subsection (5), provides that " Where default is 
made by a trustee, debtor or other person in obeying any order or 
direction given by the Board of Trade, or by an ofScial receiver or 

F 2 
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1887. any other officer of the Board of Trade, under any power conferred 

^^^ by this Act, the Court may, on the application .of the Board of 

RooBBfl, Trade, or an official receiver or other duly authorised person, order 

Ex PA&TB ^ * 

TUB BoABD such defaulting trustee, debtor or person to comply with the order 
BADB. ^^ direction so given ; and the Court may also, if it shall think 
fit, upon any such application, make an immediate order for the 
committal of such defaulting trustee^ debtor or other person; 
provided that the power given by this subsection shall be deemed 
to be in addition to and not in substitution for any other right or 
remedy in respect of such default." 

In October, 1884, a receiving order was made against the debtor 
Rogers, and the creditors afterwards agreed to a scheme of arrange- 
ment under which J, G. Matheson was appointed trustee. 

On November 21st, 1885, Matheson was removed by the Board 
of Trade from his office of trustee, but he neglected to furnish 
the neccessary accounts of his dealings with the estate, and on 
December 16th, 1886, a final order was made upon him by the 
Board of Trade directing him within four days to transmit a full 
account of his receipts and payments as trustee from his appoint- 
ment until his removal, verified by affidavit &c. ; or to make an 
affidavit of no receipts if there had been no receipts or payments. 

Matheson having failed to comply with this order, the Board of 
Trade now applied to the Court to enforce it. 

Muir Mackenzie : for the Board of Trade- 
Section 18, subsection (12) of the Bankruptcy Act, 1888, 
provides, that if a trustee is appointed under a composition or 
scheme of arrangement. Part Y. of the Act, which deals with 
trustees in bankruptcy, shall apply as if such trustee were a trustee 
in a bankruptcy. Then section 78 deals with the audit of trustees* 
accounts. Section 86 provides for the removal of a trustee, and 
section 91 gives the control over trustees to the Board of Trade* 
Bules 289 and 292 of the Bankruptcy Bules, 1886, provide for the 
Board of Trade audit of trustees* accounts, and for proceedings on 
the resignation, release or removal of a trustee. The trustee is 
not represented here to-day, and there is one difficulty which under 
those circumstances I ought perhaps to mention to your Lordship* 
Section 78| sub-section (1) says, ''Every trustee shaU, at such 
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times as may be prescribed, bnt not less than twice in eacb year issr. 
daring his tenure of office, send to the Board of Trade, or as they j^^ 
direct, an account of his receipts and payments as such trustee." Roobks. 
In the present case the trustee has been removed. The question thb Board 
arises whether afber his removal the Board of Trade has power to 
demand his accounts or to apply to the Court to enforce their 
order. My answer is that the words in section 78, " but not less 
than twice in each year during his tenure of office," are to be read 
as if in a parenthesis, and that the governing words are ''at such 
times as may be prescribed." Then by the rule the Board of 
Trade have power to make a trustee who has been removed furnish 
these accounts. 

Gave, J. : 

I have heard what you have said, Mr. Mackenzie. I will make Judgment, 
an order in the terms of the notice of motion. 

Application allowed. 

Solicitor : The Solicitor to the Board of Trade. 



70 B.iNKKUPTCY RErOETS. 



Before PRACfTICE. 

Mr. Justice 
Cave. 

^^ In BE ROWLANDS, Ex pabte THE BOARD OF TRADE. 

March 5th, 

Bankruptcy Act, 1883, sectivn 78. 

Bankruptcy Rules, 1886, Rule 291. 

Trustee under kheme of arrangement — Disobedience to order of Board of Trade to 
furnish affidavit of no receipts — Personal obligaiion on trustee to provide stamp 
to affidavit. 

Held .' That where no estate has come into the hands of a trustee under 
a scheme of arrangement, such trustee must himself provide the stamp 
. necessaiy to be affixed to the affidavit of no receipts required to be for- 
warded to the Board of Trade under Rule 291 of the Bankruptcy Rules, 
1886. 

In such case an unstamped affidavit cannot be accepted, nor the amount 
necessary for the said stamp provided from the Bankruptcy Estates' 
Account 
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HIS was an application on behalf of the Board of Trade to en- 
force an order that E. de la Roqiie, the trustee appointed tinder a 
scheme of arrangement, should forthwith transmit an affidavit of 
no receipts or payments, duly sworn and stamped. 

Rule 291 of the Bankruptcy Rules, 1886, provides that " Where a 
trustee has not since the date of his appointment or since the last 
audit of his accounts, as the case may be, received or paid any sum 
of money on account of the debtor's estate, he shall, at the period 
when he is required to transmit his estate account to the Board of 
Trade, forward to the Board an affidavit of no receipts or pay- 
ments." 

In August, 1886| the trustee forwarded to the Board of Trade a 
draft affidavit of no receipts, which he was informed could not be 
accepted, and he was directed to furnish an account or affidavit 
according to the Act or Rules, duly sworn and stamped. 

This the trustee declined to do, on the ground that no estate had 
come into his hands out of which the necessary stamp could be 
found. 
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The Board of Trade now applied to the Coart to enforce their i887. 

order. j7^ 

Bowl AMDS, 

£x FABTB 

Muir Mackenzie : for the Board of Trade. thb Boabd 

OF T&ADB, 

Section 78 of the Bankruptcy Act, 1888, and Rule 291 of the 
Bankruptcy Bules, 1886, are relied upon in this case. Every 
affidavit must be stamped by the person swearing it. (Scale of 
Fees and Percentages in Chalmers <£ Hough, page 589.) The fees 
are to be taken by stamps. An affidavit must be stamped, and that 
before the Board of Trade could receive it in a case of this kind. 
The trustee declines to swear the affidavit here because he has no 
estate in his hands. He says that a draft ought to be accepted, or 
that the Bankruptcy Estates' Account ought to bear the expense. 

The trustee appeared in person : — 

Section 102 of the Bankruptcy Act, under which this application 
is made, says, that where default is made by a trustee in obeying 
on order given by the Board of Trade, ** under any power conferred 
by this Act," the Court may direct such trustee to comply. There 
is no clause in the Bankruptcy Act which puts upon a trustee the 
responsibility of finding funds for the Board of Trade. No funds 
whatever came to my hands. I have devoted much time to this 
business, and I think I have done enough. 

[Cave, J. The rule relied upon is Rule 291. What do you say 
to that ?] 

The rule does not say that I must find the fees. In my official 
capacity I have no money whatever. The Board of Trade have no 
right to order me personally to find it. The Act of Parliament 
never contemplated throwing the responsibility on a private person. 

[Cave, J. : It does seem a little hard that a trustee should have 
to pay out of his own pocket.] 

Muir Mackenzie ; 

The Board of Trade must be satisfied as to the aceouhts, and 
they have no right to provide this fee out of the public money. 
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1887. Cave, J, : 

In bb I am afraid that I have no course bat to make the order asked 

E^Tpaote ^^^* ^^® trustee must forward a proper aflSdavit as he is required. 

THB BOABD' 

or Tbadb. 
Judgment. -^ttir Mackenzie ; 

Under the circumstances the Board of Trade will not ask for the 
costs of this motion. 

Catb, J. : 
That is right. 

Order accordingly. 

Solicitor : The SoUdtor to the Board of Trade. 
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PBACTICE. 

In re hughes. Ex parte HUGHES. divisional 

COURT. 
Banhrupiey Act, 1883, section 104 am? section 103, mb-section (5). Mathbw* J. 

Bankruptcy Rules, 1886, Rule 360 (1). q^^ j^ 

1887 
Judgment summons — Receiving order — Trantfer of proceedings to proper court — -_^^-^r 

Debt paid — Application to rescind receiving order, March liUt, 

On the hearing of a judgment summons in the County Court, a receiving 
order was made against the debtor under section 103, sub-section (5), of 
the Bankruptcy Act, 1883, and the proceedings were thereupon transferred 
under Rule 360(1) of the Bankruptcy Rules, 1886, to the London Bankruptcy 
Court, as being the Court to which a bankruptcy petition against the 
debtor would properly be presented. 

The debtor paid the debt, and appealed to the Divisional Court in 
Bankruptcy to rescind the receiving order. 

Held : That imder the circumstances the proper course for the debtor to 
pUEBue was to apply to the County Court Judge for a le-hearing. 
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HIS was an appeal from a decision of the learned judge of the 
Brighton County Court making a receiving order against the debtor 
Hughes, 

On December 80th, 1886, judgment was recovered against 
Hughes for the sum of 88Z., and on January 10th, 1887, a judgment 
summons was issued. 

On February 11th, 1887, a receiving order was made against the 
debtor under section 103, sub-section (5) of the Bankruptcy Act, 1888, 
which provides that " Where under section five of the Debtors Act, 
1869, application is made by a judgment creditor to a Court having 
bankruptcy jurisdiction, for the committal of a judgment debtor, the 
Court may, if it thinks fit, decline to commit, and in lieu thereof; 
with the consent of the judgment creditor, and on payment by him 
of the prescribed fee, make a receiving order against the debtor." 

At the same time, under Bule 860 (1) of the Bankruptcy Bules, 
1886, the proceedings were transferred to the London Court, the 
said Bule providing that '' Where under section 108 of the Act, a 
receiving order is made by a Court to which a bankruptcy petition 
against the debtor could not properly be presented, the Court 
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1887. 
In BB 

HUOHBS, 

£x PARTE 

HUOHSS. 



making flie order shall, by the order, transfer the matter to the 
Court to which a bankruptcy petition against the debtor would pro- 
perly be presented, and thereupon the official receiver of such latter 
Court shall be constituted the official receiver of the debtor's estate, 
and all proceedings shall be taken as if the receiving order had been 
made by such latter Court/' 

The debtor Htujhes did not appear in the County Court, but, on 
hearing of the receiving order made against him, he paid the debt. 

The proceedings having been transferred, however, a difficulty 
arose as to rehearing for the purpose of rescinding the receiving 
order, and the debtor now appealed to the Divisional Court. 



Jadgment. 



Sidney Wool/: for the debtor Hughes. 

The debtor did not appear in the County Court by inadvertence, 
but he paid the debt as soon as he heard of the receiving order, and 
then this difficulty arose as to the rehearing. The County Court 
judge could not do so because of the transfer. The Begistrar in 
London could not, because the order had been made in the County 
Court at Brighton. If a committal had been ordered, the debtor 
could have paid even after arrest, and the principle is the same if 
a receiving order is made in a case of this kind. 

Cave, J. ; 

This Court is not the Court of Appeal from the London Bank- 
ruptcy Court. I think you ought to go to the County Court Judge 
to rehear. If he refuses, you can then come here. I think the 
case should stand over for you to ask the County Couiii Judge to 
rehear. You may say that, in our opinion, the County Court Judge 
has authority to rehear you under the circumstances. 



Mathew, J., concurred. 
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PBACTICK 

In re LESLIE, Ex parte LESLIE. 

DIVISIONAL 
Bankruptqf Act, 1883, section 104. COURT. 

BKrOKB 

Application by debtor to rescind receiving order — Consent of creditors — PMic Mathbw, J., 

examination not conclvded — Discretion of Court, and 

Cave, J. 

After a receiving order had been made against a debtor on his own 1887. 
petition, all the creditors were settled with, but were not paid their debts "iTti** 
in f ulL 

The debtor thereupon, with the consent of the creditors, but before his 
public examination was concluded, applied to the Couit to have the 
receiving order rescinded. 

This application was opposed by the ofl&cial receiver, on the ground that 
it should not be made until after the public examination of the debtor had 
taken place, and the County Court judge refused the application. 

Held: (On appeal) (1.) That it was in the discretion of the County 
Court Judge whether he would rescind the receiving order or not ; and 
that, under the circumstances, the discretion was rightly exercised. 

(2.) That the official receiver had locns standi to oppose the application 
in the County Court, and to appear on the appeal. 
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HIS was an appeal from an order of the learned judge of the 
Brighton County Court, refusing an application by the debtor 
Leslie to rescind the receiving order. 

On May 81st, 1886, the debtor presented his own petition, and 
June 24th, 1886, was appointed for the public examination of the 
said debtor. 

On that day he attended for examination, but it being known 
that the creditors were likely to accept a scheme of arrangement 
and consent to the rescission of the receiving order, an adjourn- 
ment took place until July 22nd, and from that time to other 
succeeding dates. 

All the creditors were in the meantime settled with, but were 
not paid their debts in full, and they now assented to the receiying 
order being rescinded and the petition dismissed. 

The application to the County Coui*t by the debtor for this 
purpose, howcTer, was opposed by the o£Scial receiver on the 
ground that such application ought not to be heard until after the 
public examination of the debtor had been concluded. 
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1887. The County Court judge made an order directing that the further 

I^J^ hearing of the said application for rescinding the receiving order 

Lbslib, be adjourned until after the public examination of the debtor 

LxsLiB. had taken place, and from that decision the debtor Leslie now 

appealed. 

Window ^ Q.C, {Yate Lee with him) : for the debtor Leslie. 

The suggestion appears to be that the official receiyer is a 
guardian of public morality and that the Court is bound to investi- 
gate the conduct of the debtor, to see if he has sinned against the 
Act, even though there may not be a single creditor who could take 
a dividend. Here there was not a single creditor opposing. The 
Court has power to discharge a receiving order. In the case of In 
re Wemyss, Ex parte Wemyss (see ante, Volume L, page 157 : 
L. E. 13 Q. B. D. 244) " Where after a petition had been filed 
by a debtor in the County Court, the unsecured creditors of such 
debtor had been paid in full, and an application was in consequence 
made to withdraw the petition, which application the County Court 
judge refused to grant, on the ground that he was doubtful as to his 
power to do so, it was held that there was clear jurisdiction to grant 
the application." (Counsel also referred to Ex parte Carr^ In re 
Carr, 85 W. R. 150.) 

The practice begins in 1818, and is still in force. When the 
creditors assent, the only question for the Court is whether all the 
creditors have consented. The opposition was raised by the official 
receiver because the debtor had not passed his public examinationp 
audit is said to be desirable that his conduct should be investigated. 
But the debtor was before the Court on four or five occasions when 
the adjournments were asked for and granted, and if it is so desir- 
able that his conduct should be investigated, any question could 
have been then asked him. The County Court judge under the 
circumstances, was bound to annul, unless he had some idea that 
this was being done with the purpose of cheating somebody. The 
provisions of sections 18 or 28 of the Bankruptcy Act do not apply 
t6 a cade of this description, and the Court is not botmd to enquire 
into the conduct in a case where all the creditors have been patis* 
fied and consent. Those are provisions which apply to protect 
creditors, and. not to a case where all the creditors consent. Even 
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if there is a discretion it oaght to be exercised for the benefit of i887. 
the creditors, and is a man who is sui juris not to be permitted to j^^ 
say, I have got all I wanted ? Further, I say that the official Lm"** 
receiTor had no locus standi, and has no right to appear here. Lbsub. 
Until some creditor cpmes forward and says he has been misled^^ 
the official receiver has no one to represent. The only aim of this 
opposition which I can see, is to run up the costs of the official 
receiver. The effect of letting this receiving order go on amounts 
to an absurdity. The official receiver would go on collecting the 
property. He would go through the idle ceremony of getting the 
property in, in order to hand it over to the debtor, the creditors 
having been already satisfied. 

Sir Edward Clarke, Solicitor General {Muir Mackenzie with 
him) : for the official receiver. 

The question of the right of the official receiver to appear was 
settled by Lord Justice Bagoallay in the case of In re Dixon <£ 
Wilson, Ex parte Dixon dk Wilson (see ante, Volume I., at page 
106 ; L. R. 13 Q. B. D. 118). He may certainly appear " for the 
purpose of bringing some special circumstance to the notice of the 
Court." Here the official receiver was the only person to bring 
the facts before the Court, and he is justified in appearing here 
to-day. Further, in this case the County Court judge has exercised 
his discretion, and has said that these proceedings should not be 
put an end to as it is wished. It is suggested that because the 
creditors are unanimous the Court is bound to put an end to the 
proceedings. But it is the duty of the Court sometimes to protect 
the creditors against themselves. In the case of In re Wallace, Ex 
parte Campbell (see ante. Volume H., page 167, L. R. 15 Q. B. D. 
213), Lord Esheb said : ^* But it is said we ought to set aside the 
decision of the registrar, because the creditors desire it. Now that 
was one of the chief things that this new Act was to prevent. It is 
not generosity in the creditors to take Is. in the pound, and I will 
not call it so. It is mere laziness. This Act was meant to prevent 
that. The registrar must, in a case of this kind, act on his own 
responsibility, and protect lazy creditors in spite of themselves. '' 
The official receiver has definite duties imposed on him by the 
Bankruptcy Act, and by Section 68 those duties '' have relation 
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both to the conduct of the debtor and to the administration of his 
estate." The coarse which it is proposed to take in this case would, 
if the application were granted, in effect destroy the provisions of 
the Act that a composition or scheme shall only be entertained 
after the public examination has taken place. 

Mathew, J. : 

I am of opinion that this appeal must be dismissed on the ground 
that the County Court judge had a discretion in the matter, and exer- 
cised that discretion, as I think, properly. An application was made 
to rescind the receiving order.- The bankruptcy had taken place on 
the debtor's own petition. There were various adjournments of the 
public examination, and an arrangement was finally come to by which 
it is in substance said that all the creditors agreed to terms of com- 
position, and that the creditors having been so disposed of, there was 
no need to continue the bankruptcy proceedings. Mr. Winslow 
argued that all the creditors haying so agreed, the Court had no 
discretion but to grant the application, and he said that such was 
the old practice. But the present Act has introduced vast alterations 
in the old practice. Looking at the section it would seem to show 
that the conduct of any person who has once been brought within 
the grasp of the Bankruptcy Act must be investigated in the public 
interest. What has been attempted here is to do away with that. 
It is also said that the official receiver has no locus standi. But his 
duties are clearly pointed out by the Act, and in section 17, sub-sec- 
tion (6) it is provided that he shall take part in the examination of 
the debtor. Here the official receiver brought before the Court the 
statement of his views vdth regard to the conduct of the debtor, 
and the County Court judge ascertained that the view of the official 
receiver was a reasonable one. The objection of the official receiver 
was that there ought to be further investigations, and the only answer 
to that was that the official receiver had no right to interfere. 
Certainly, in the face of that, the County Court judge had a right 
to assume that there were good grounds for an investigation. It 
would, in my opinion, be most unfortunate if we felt bound to 
come to the conclusion that, in the face of the elaborate provi- 
sions of the Act of Parliament, an application of this kind must be 
granted. 
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Cave, J. : 1887. 

I am of the same opinion. I agree that it would be a publio In kb 
misfortune if we came to any other decision. The County Court ex^paSb 
judge had a discretion whether he ought to grant the application or I^si*™* 
not. The section coming nearest to these circumstances is section 
85 of the Bankruptcy Act, 1883, which provides that " Where in 
the opinion of the Court a debtor ought not to have been adjudged 
bankrupt, or where it is proved to the satisfaction of the Court that 
the debts of the bankrupt are paid in full, the Court may, on the 
application of any person interested, by order, annul the adjudica- 
tion.'* This is not a case of adjudication, it is that of a receiving 
order, and we held in In re Wemyss, Ex parte Wemyss (see ante^ 
Yol. I., p. 157) that the same principle might be applied in the 
case of a receiving order. Here the circumstances do not come up 
to the circumstances in section 85. The debts have not been paid 
in full. It follows that the County Court judge had a discretion 
whether he would rescind the receiving order or not. Now what 
are the facts here ? The receiying order was made on the petition 
of the debtor himself on May dlst, 1886. After that, the proceed- 
ings dragged on while the debtor or his friends were buying up the 
debts. The debtor took advantage of the Act to file a petition and 
put his property without the reach of the creditors. The debtor or 
his friends bought up the debts at some 8«. in the pound, and 
having done this, the debtor comes to the Court and asks to have 
the receiving order annulled. Now the consequence of filing the 
petition is that the nfiairs are investigated and the conduct of the 
debtor is examined into by the official receiver. But this gentle- 
man desires to take advantage of the one and not of the other. He 
desires the sweets of bankruptcy without the bitters. He says that 
the creditors shall be placed in such a position that they cannot 
issue execution and shall take so much in the pound, but that he 
will not have his conduct examined into. It would be a public 
misfortune if that were so. There was a discretion in the County 
Court judge whether he would or would not rescind the receiving 
order, and in my opinion he exercised his discretion wisely. The 
appeal must be dismissed with costs. 

Appeal dismissed with costs. 
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Solicitors : Munns dk Longden, for the debtor Leslie. . 

The Solicitor to the Board of Trade^ for the official 
receiver. 
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In re Wemyss, Ex parte Wemyss, see ante, Vol. I., p. 157, 

L. R. 13 Q. B. D. 244. 
Ex parte Can-, In re Carr, 35 W. R. 150. 
In re Dixon and Wilson, Ex parte Dixon and WiUon, see 

ante, Vol. I., p. 98, L. R. 13 Q. B. D. 118. 
In re Wallace, Ex parte Campbell, see ante, Vol. IE., p. 167, 

L. R. 15 Q. B. D. 213. 
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PRACTICE. 

In be CLARKE, Ex pabte BAYNES. 

Bankruptcy Act, 1883, section 121. 

Bankruptcy Rules, 1886, Rule 273 (6). 

Receiving order rescinded — Summary administrcUion — Appeal hy petitioning 

creditor — Leave not obtained. 

On July 2nd, 1886, a receiving order was made against the debtor, and 
on July 15th, 1886, an order fur the summary administration of the 
estate. 

On September 10th, 1886, an application by the debtor to rescind the 
receiving order was allowed. 

The petitioning creditor, having appealed against such rescission, the 
objection was taken that no leave to appeal had been obtained. 

The Court allowed the appeal to proceed. 

Quare : Whether, in such a case, where the receiving order has been 
rescinded, an appeal by the petitioning creditor against the rescission is 
an appeal against an order made in a summary administration for which 
leave is necessary. 
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HIS was an appeal on behalf of the petitioning creditor from an 
order of the Croydon County Court granting an application of the 
debtor to rescind the receiving order. 
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F. C. Willis : for the petitioning creditor. 1887. 

The order of the County Court was that the receiving order be In kb 

rescinded, and that the costs of the debtor and of the official Ex^tARXB 

receiver be paid by the creditor. From that order the creditor Bayxes. 
appeals. 

Muir Mackenzie : for the debtor. 

I have a preliminary objection. An order for summary adminis- 
tration was made in this bankruptcy on July 15th, 1886, and no 
leave to appeal has been obtained. 

F. C. Willis : 

Leave was not wanted in this case. The receiving order was 
made on July 2nd) 1886. The order for summary administration 
was made on July 15th, 1886. The first meeting was held on 
July 27th, 1886, and the official receiver became trustee. On 
September 10th, 1886, the debtor applied to have the receiving 
order rescinded, and that application was granted. Now if the 
receiving order is discharged there is no summary administration 
before the Court. This is not an appeal against any order in a 
summary administration in which case leave is certainly neces- 
sary, but it is an appeal against the rescission of the receiving 
order. The receiving order was got rid of, and this is not a case 
in which the Court would say there is no right to appeal without 
leave. 

Muir Mackenzie : 

Where an order that the debtor*s estate be administered in a 
summary manner is made the provisions of the Act may be 
modified by general rules, and by Rule 278 (6) of the Bankruptcy 
Bales 1886, in such case " No appeal shall lie from any order of 
the Court, except by leave of the Court." This is an order of 
the Court. 



M.B. — VOL. IV. 
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1887. Mathew, J. : 

In rb We will not lay down any general rule, but under the circum- 

Ex p^TB stances we will hear this appeal. 



Batnes. 



Cave, J,, concurred. 



The appeal was then proceed^ with on the merits and allowed. 



DIVISIONAL In be SULTZBERGER, Ex pabte SULTZBERGER. 

COURT. 
^BFORB Bankruptcy Act, 1883, section 28. 

-^^> Discharge — Absolute refusal of order — Report of Official Receiver — Statements in 
1 88*7 report refuted — Discretion of Judge, 

MarciTlSth ^^^ ' '^^** although a Court of Appeal in Bankruptcy will not readily 

interfere with the exercise of the discretion of a County Court Judge 
refusing the discharge of a bankrupt, yet if the decision of such judge is 
founded solely on the report of the official receiver and on appeal the state- 
ments contained in such report are proved to be unfounded and are 
capable of explanation, the Court of Appeal will vary the order of the 
County Court and will grant to the bankrupt his order of discharge, 
subject to such conditions as in the nature of the case it may think fit. 

Where in the report of the official receiver it was alleged that the bank- 
rupt had committed six of the offences specified in section 28, sub-section 
(3) of the Bankniptcy Act, 1883, and the discharge was in consequence 
absolutely refased, but on appeal satisfactory explanations were afforded 
of all the said charges with the exception of the fact that twenty-three 
years ago the bankrupt had made a statutory arrangement with his 
creditors. 

Held : That the discharge of the bankrupt should be granted, subject to 
a suspension of one day to meet the requirements of the Act in respect of 
the only offence proved against him. 



T 



HIS was an appeal from a decision of the learned judge of the 
Croydon County Court absolutely refusing to the bankrupt his order 
of discharge. 

The debtor H. H. Sultzberger, who formerly carried on business 
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as an opium merchant, presented his own petition on March 17th, igg;. 
1886, npon which he was subsequently adjudged bankrupt. i^e 

On application for discharge there was no opposition by creditors, Sultzbebgbb, 
but the report of the official receiver presented to the Court under Sultzbbbqbb, 
section 28, sub-section (2) of the Bankruptcy Act, 1888, contained 
statements as follows : — 

(1.) That the receiving order was made on the 17th day of 
March, 1886, on the bankrupt's own petition, and an order for 
summary administration of his estate was made on the 26th day of 
March, 1886, and adjudication in bankruptcy on the 18th day of 
April, 1886. 

(2.) That the bankrupt submitted a statement of and in relation 
to his affairs on the 25th day of March, 1886, and the unsecured 
liabilities appear by such statement to amount to 4462Z. 16^., and 
assets 1671. Ss. 8d,, after deducting 111. 128. preferential claims. 
That the assets realized by the official receiver up to the date hereof, 
amount to 474:1. 148. y and a dividend of l8. 4^d. in the pound has 
been paid upon proofs admitted for 4575Z. Ss. 6d. 

(3.) That the public examination of the bankrupt was concluded 
on the 11th day of June, 1886. 

(4.) That having regard to section 28, the official receiver reports 
as follows : — 

(a) The bankrupt has kept the following books of account, viz. : A 
consignment book, bill-book, day-book, cash-book, journal and ledger, 
and these have on the whole been well kept ; the books however are 
not fully entered up, and no entries whatever appear since Novem- 
ber, 1884, whereas the receiving order was not made until March 
17th, 1886 ; the bankrupt has failed to keep either a trading account 
or to have prepared a balance-sheet or statement of affairs. It 
appears that the bankrupt entered into an opium speculation with 
Messrs. Okeli d- Owen, Brokers, Livei'pool, as joint adventurers. 
These transactions seem to have ended about December, 1884. No 
entries appear in either the ledger or cash-book of any transactions 
by the bankrupt with Messrs. Okell <& Owen since November 13th, 
1884, whereas by the statement of account furnished by Messrs. 
Okell d Owen, several transactions have taken place since that date, 
and particularly one on the 14 th November, 1884, whereby it appears 
from the aforesaid statement, that 211Z. 18^. 7cf., was paid by the 

G 2 
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1887. bankrupt to Messrs. OkeU d; Owen ; no entry of this payment 

In'rb appears in his cash-book ; the oflBcial receiver therefore submits that 

SuLTZBEROBR, tho books of accouut produced by the bankrupt do not sufficiently 

Ex PARTE JT i^ X 

SuLTZBBROBB. discloso his business transactions and financial position within the 
three years immediately preceding his bankruptcy. 

(b) That the bankrupt on his public examination stated that the 
cause of his insolvency was loss of trade in opium through the Chili- 
Peruvian war ; that he first became aware of his insolvency in 1881 ; 
that all his debts have been contracted since that date, most of 
them being loans from friends, and that he had no expectation of 
paying them oflf. 

(c) That the aforesaid transactions by the bankrupt with Messrs. 
Okell dc Owen appear to have been rash and hazardous. The 
result of the speculation has been that he has incurred a liability 
of 2599L Os. 6d. to Messrs. Okell dk Owen, for which amount 
they have proved against his estate. 

That the bankrupt also on his public examination stated that 
the annual amount of his household and personal expenditure for 
the three years preceding his bankruptcy, had been from 500Z. to 
600Z. per annum ; it also appears that the bankrupt has lived in a 
house belonging to him, and worth an -estimated rental of 1802. 
The amount lent on the security of the aforesaid house is 29507. 
The official receiver therefore submits that the bankrupt has 
brought on his bankruptcy by rash and hazardous speculations and 
unjustifiable extravagance in living. 

(d) That the bankrupt also on his public examination stated 
that in 1864 he arranged with his creditors and paid 6«. &d. in 
the pound and obtained his release. Under the aforesaid £&ilure 
it appears that the liabilities were 19,1712. lOa. 6^., assets 
G704Z. 8«. 8d., leaving therefore a deficiency of 12,4672. Is. lOd. 
It appears also that a deed of composition and release, dated the 
14th day of June, 1864, and registered the 27th day of June, 
1864, was entered into by the bankrupt with Robert Lockkart at 
Liverpool, trustee for the creditors, whereby provision was made 
for payment of the aforesaid composition by three instalments as 
therein mentioned. That save as aforesaid the official receiver is 
not aware of any evidence tending to prove that the bankrupt has 
committed any misdemeanor against the Bankruptcy Act, 1883, or 
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Port n. of the Debtors Act, 1869, but submits that he has brought i887. 
iiimself within the meaning of the provisions of section 28, sub- ^^^ 
aoction 8 (a) (b) (c) (d) and (g), and that the order of discharge be Sultzbbrobr, 

^ '^ ^ ° Ex PARTE 

refused. SuiiTzpsrgsr. 

The County Court Judge absolutely refused to grant any order 
of discharge, and from that decision the bankrupt now appealed. 

Winslow, Q.C. (Thomas with him) : for the bankrupt Sultz* 
berger. 

The County Court Judge was in any event wrong in refusing the 
discharge altogether. At the most he only ought to have suspended 
it for a short time. He acted solely on the report of the official 
receiver, and all the complaints contained in that report against the 
bankrupt are capable of explanation. The bankrupt was a German 
merchant in the opium trade. He bought opium, and having 
manufactured it he sent it abroad to Chili and other places for 
opium smoking. In the year 1881 he bought a large amount of 
opium on the joint account of himself aud two Liverpool merchants, 
Messrs. Okell d- Owen, who supplied some 5000i. for making the 
purchase. It happened, however, that the war which broke out 
between Chili and Peru destroyed the value of the opium consigned 
there. There was also a very large crop of opium in Turkey, which, 
brought the market down still further, and great loss was entailed. 
After 1881 the bankrupt really bought no quantity, but having the 
opium on hand and the proper machinery for manufacturing it, he 
was in the habit of purchasing a very small amount to add to that 
he had in order to sell. He sold at a loss and became debtor to 
Okell d' Owen, but they in no way complain of his conduct. 
From 1881 to 1886, the bankrupt really did nothing but try to get 
rid of the opium he had, but having to live during that period he 
incurred debts. With regard to the first charge of the official 
receiver that the books of the bankrupt are insufficient, I say that 
he discontinued business altogether in 1884, and so no books were 
kept after that. I understand that the official receiver now with- 
draws that point. Then he says that the bankrupt first became 
aware of his insolvency in 1881, that all his debts have been con- 
tracted since that date, and that he had no expectation of paying 
them oflF. As to that, the case of In re Caldwell, Ex parte Brundrit, 



86 BANKRUPTCY REPORTS. 

1887. (L- R« 3 Ch. App. 27, 16 W. R. 66), applies, where it was held 
IxM ^^^* ^^ order to subject a bankrupt to the penalties of the Bank- 
SuLTZBBROBR, ruptcj Act as having contracted debts without reasonable expecta- 
SuLTZBBBOEB. tiou of boiug able to pay the same, it must be shewn that there are 
particular subsisting debts which at the time when they were con- 
tracted, he could not reasonably have expected to be able to pay, 
and it is not enough to shew that he contracted in the aggregate a 
greater amount of debts than he could reasonably expect to pay. 
The creditors here were friends. They were not imposed upon and 
they knew the position of the debtor. Neither were the dealings 
of the bankrupt in 1881 rash and hazardous as the official receiver 
alleges. It was an ordinary deaUng in opium which he had done 
before, and the bankrupt could not know that war would arise, or 
that the opium crop in Turkey would be so good. As to the charge 
of unjustifiable extravagance in living, the bankrupt did reduce his 
expenditure as much as possible. He could not get rid of the 
house he had built where the machinery for manufacturing opium 
was, and the cheapest thing was to live in it. His expenditure in 
1880 was 5251 ; in 1881, 410i. ; in 1882, 340Z. ; in 1888, 385i. ; in 
1884, Q151. ; in 1885, 155i. It is true that the bankrupt had 
previously made a statutory arrangement with his creditors, but 
that was in 1864, twenty-three years ago. If a discharge is to be 
absolutely refused in a case of this kind, what can the Court do in a 
case, for example, where fraud has occurred ? On the hearing before 
the County Court Judge, the bankrupt was proposed to be examined 

« 

to disprove the statements of the official receiver, but the judge 
said that even if the bankrupt went into the box and contradicted 
what the official receiver had said in his report, it would not influ- 
ence him in coming to a different conclusion in the matter. But 
clearly this is a case of misfortune, and it would be very harsh if a 
discharge is to be refused. 

Lushington (Muir Mackenzie with him) : for the official receiver. 

The County Court Judge exercised his discretion in this matter. 
He had before him the report of the official receiver and no evidence 
on the other side. He acted as he thought right. 
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Mathew, J. : 1887. 

I am perfectly sure that in this case the County Court Judge j^^ 
acted on the evidence contained in the report of the ofiScial receiver, Sultzbkrobr, 
and that he was not aware the statements in that report were at all Sultzbbrgbr. 
seriously impugned. I am convinced that the County Court Judge J^^&Dient. 
was not aware the suggestion to examine the bankrupt in contra- 
diction of the report was really contemplated, or that it was in any 
way seriously intended to question the report. I regret much that 
that was so, because the materials before us shew that the con- 
clusions of the official receiver in this matter are not conclusions on 
which we can act. Several objections were raised by the official 
receiver against the discharge of this bankrupt being granted. The 
first — ^that of not keeping proper books — has now been withdrawn. 
But it is said that the bankrupt has continued to trade after know- 
ing himself to be insolvent, that he first became aware of his insol- 
vency in 1881, and has continued to trade since. Now is that 
quite correct? The trading was in opium, and the bankrupt 
explains that since 1881 he has not traded at all. He had a large 
amoxmt left on his hands which he has tried to get rid of, but he 
has not traded. Then again with regard to the charge of contract- 
ing debts without any reasonable ground of expectation of repay- 
ment, it turns out that these debts are loans from friends who were 
perfectly aware of the position of the bankrupt. If he had stopped 
in 1881, his position would have been no better, and the creditors 
do not say it would. So with the accusation as to rash and 
hazardous speculations, the only evidence in support of that is that 
there was a loss, and there is an explanation of that loss. The war 
broke out between Chili and Peru, which the bankrupt could not 
foresee, to say nothing of the abundant crop that year in Turkey. 
Messrs. Okell dk Owen joined in the alleged speculation, and made 
the same loss, and on several previous occasions similar transactions 
had been entered into from which no loss had resulted. Neither 
do I think that there was anything like unjustifiable extravagance 
in living within the section on the part of the bankrupt here. He 
lived in the house at the rental alleged because he could not let it, 
and his machinery was there. His expenditure was at first perhaps 
considerable, but he reduced it year by year down to a very small 
amount, and his friends who found the money knew what his 
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1887. position was. Then as to the last charge against this bankrapt, 

IiTws ^^^^ ^^ ^ preyious occasion he had made a statutory arrangement 

ScLTZBBROEB, ^trh his crcditors. It is true that there was a deed of arrangement 

Ex PARTS ° 

SuLTziiBBOEB. uudor which he paid Ga. 6d. in the pound, but that was in 1864, 
twenty-three years ago. Under all the circumstances I am of 
opinion that there were no grounds in this case for refusing the 
discharge absolutely if the facts had been properly brought before 
the County Court Judge, and the discharge must now be granted. 

Cave, J. : 

I am of the same opinion. If this case stood on the same 
footing as it did when before the County Court Judge, I should 
have been of opinion that his discretion should not be interfered 
with. But the facts brought before us are entirely different to 
those which were brought to the notice of the County Court Judge. 
Some mistake seems to have occurred in the Court below, and the 
decision of the learned judge there was based on the report of the 
ofl&cial receiver alone. We have now before us, on appeal, evidence 
which was not before the judge of the County Court, and which 
puts a very different complexion on the case. Now it is said that 
the bankrupt knew he was insolvent in 1881, and that he continued 
to trade afterwards, and that certainly requires explanation. But 
there is an explanation. The provision of the Act is aimed against 
a man continuing to trade, and giving the impression of solvency 
when he is insolvent. But the bankrupt here explains what he 
really did, and to my mind he explains satisfactorily. Then it is 
said that he contracted debts without probable ground of expecta- 
tion of repayment. There again the gist of the offence is that a 
debtor should lead persons to believe he is in solvent circumstances 
when he is not. Hero the bankrupt did nothing of the kind. The 
creditors had really no expectation of being paid off, and that makes 
a very great difference. So as to the rash and hazardous specula- 
tions. There the report of the official receiver would be acted upon 
prim& facie, but the bankrupt has explained it. Bash and hazardous 
must be looked at with regard to all the circumstances, and if some- 
thing happens after the purchase has been made to seriously affect 
its value, it can hardly be said, under ordinary circumstances, that 
what the purchaser has done is rash and hazardous. Of course 
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where, for example, a purchaser on the Stock Exchange buys i887. 
largely, simply trusting to a rise, then if the speculations are large ^JJ^^ 
it may be that they are rash and hazardous, but in this case the Scltzbbroer, 
goods were bought in the ordinary way of business, and the loss SuLxznKaotiu 
was really owing to the breaking out of the war between Chili and 
Peru. Then as to the question of unjustifiable extravagance in 
living there seems to have been some mistake. The official receiver 
appears to have taken the whole sum so expended and divided it 
by so many years, and thus has averaged a yearly expenditure. 
But that is not so, and there has been an explanation. It has been 
shewn that the expenditure was reduced yearly, and reduced to a 
Tery small amount. The only objection which is true is that of a 
statutory arrangement which took place twenty-three years ago. 
Under the circumstances I am sure that if the facts had been 
properly put before him the County Court Judge would not have 
come to the conclusion to which ho did. "We decide on different 
evidence to that which was before the County Court Judge. The 
order refusing the discharge must be set aside and an order of dis- 
charge granted, but there will be no order as to costs. 

Appeal alloived* 

Solicitors : Aird dc Hood, for the bankrupt. 

The Solicitor to the Board of Trade, for the Official 
Receiver. 

Case referred to : — 

In re CaldiveU, Ex parte Brundrit, L. R. 3 Ch. App. 26 ; 16 
W. R. 66. 

March 15th. 

Note. — The attention of the Court having been called to the fact 
that the bankrupt by having previously made a statutory arrange- 
ment with his creditors had brought himself within the provisions 
of section 28, subsection 8 (g) of the Bankruptcy Act, 1888, being 
one of the facts on proof of which the Court shall " either refuse 
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1887. the order, or suspend the operation of the order for a specified time, 
Inkb ^^ grant an order of discharge subject to * * * conditions,*' 

SuLTZBBROEB, the dischargo of the said bankrupt was nominally suspended for 

SuLTZBBROEB. ouo day. 
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In re COTON, Ex pabte PAYNE. 

BUI of Sale — Validity — Covenant hy grantor not to remove goods — Payment by 
instalments— Bills of Sale Act, 1882 (45 cfc 46 Vict, c. 43), section 9. 

A bill of eale contained a covenant by the grantor that he would not 
remove the goods without the consent of tbe grantee. It was also provided 
that the grantor should pay to the grantee the principal sum and interest 
then due on June Ist : provided that if the grantor should not break any 
of the covenants, and should not become bankrupt, and should pay to the 
grantee the principal sum with interest by equal monthly instalments of 
three guineas, then, and in that case, the grantee should accept payment 
by such instalments. 

Held : That the provision as to payment by instalments was a provision 
in ease of the debtor ; and that neither of the above-mentioned covenants 
rendered the bill of sale invalid. 



T 



HIS was an appeal from the decision of the learned judge of the 
County Court at Eingston-on-Thames, declaring a certain bill of 
sale to be void. 

The bill of sale in question was executed by the debtor Coton in 
favour of F. F. Payne, and contained {inter alia) the following 
coyenants : — 

(1) A covenant by the grantor that he would not remove the 
goods or any of them from the premises where they then were, 
without the consent of the grantee fijrst obtained. 

(2) The bill provided as to repayment as follows : — " And the 
said T. H. Coton further agrees that he will pay to the said F. F. 
Payne the said principal sum of 602. together with the interest then 
due on the first day of June : Provided always, that if the said T. H. 
Coton shall not break any of the covenants herein containedi and 
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shall not become bankrupt, and shall pay to the said F. F. Payne i887. 
the said principal sum of 60L together with interest thereon as ^^^ 
aforesaid, by equal monthly instalments of SL 3«. on the first Coton, 
day of each month, the first instalment to be paid on the first day Payne. 
of June next, then and in such case the said F. F. Payne shall 
accept payment thereof by such instalments as aforesaid." 

The County Court Judge held that the insertion of these 
covenants rendered the bill of sale void. 

The grantee now appealed from that decision. 

Eve : for the bill of sale holder. 

The order complained of, was made on November 12th, 1886, and 
this case came before the Court during last sittings, but it stood over 
by consent pending the delivery of judgment in certain bills of sale 
cases in the Court of Appeal. Those judgments have now been 
deUvered, and I submit that this case is reaUy now covered by 
authority. With regard to the covenant by the grantor, that he 
would not remove the goods, in the recent case of Furber v. Cobb 
(Weekly Notes, March 12th, 1887, p. 56), Sir James Hannex said, 
''I am also of opinion that the covenant not to remove the 
chattels &om the premises wherein they then were, was necessary 
for maintaining the security, the fixing a place where the goods 
were to remain being part of the security agreed on. The grantee 
had a right to stipulate for this particular safeguard. The insurance 
against fire would probably be vitiated by the removal of the goods. 
It would not be a reasonable construction of the covenant to hold 
that it would be broken by removing the goods to save them from 
destruction by fire. And if an innocent removal would be a breach 
of the covenant and the grantee should seize for such a breach, the 
grantor could obtain relief under the proviso at the end of section 7." 
On the authority of that case the insertion of the covenant would not 
avoid the bill of sale. But it is said also that the provision for re- 
payment makes this bill of sale void. It is said that there is no 
certain date for payment -of the principal. But from the form in 
the schedule the grantor and grantee may fix .any time for the 
repayment of the principal amount (Counsel referred to In re Cleaver, 
Ex parte Rawlings, L. J. Notes of Cases, February 5th, 1887, 
p. 18 ; 35 W. R. 281 ; Watkins v. Evans, L. R. 18 Q. B. D. 
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886). I submit therefore that both points are now concluded by 
authority. 

Herbert Reed : for the trustee in the bankruptcy. 

So far as the covenant as to removal is concerned, Sir James 
Hannen in Furber v. Cobb (W. N. 1887, p. 56), did give judg- 
ment to the effect stated, but it was not with the expressed assent 
of the other members of the Court. I do not, however, now propose 
to argue that question. But the provision as to payment is not 
within the form in the schedule. If you cannot see when the time 
of payment is, it is not within the schedule. 

[Cave, J. There is a time certain here — June Ist.] 

In Hughes v. Little (L. R. 18 Q. B. D. 82), " By a bill of sale 
expressed to be given in consideration of the grantee thereof having 
at the request of the grantor become guarantee, and signed a pro- 
missory note for the payment of a sum of 45i. by the grantor of 
which 921. or thereabouts was then owing, the grantor assigned 
to the grantee certain chattels described in the schedule, by way of 
security for any moneys which the grantee might be called upon 
to pay in respect of such guarantee and interest thereon at the 
rate of 51. per cent, per annum, and the grantor agreed that he 
would pay to the grantee any sums as aforesaid together with 
interest then due by monthly payments of 21. on the 1st. of every 
month. It was held that the consideration for which the bill of 
sale was given was sufficiently set forth, but also that the bill of 
sale was void by virtue of 45 & 46 Vict c. 43, s. 9, as not being 
in accordance with the form in the schedule to that Act.'' 



Judgment. 



Mathew, J. : 

I am of opinion that the only point really argued is no objection 
to the validity of this bill of sale. The grantor agrees to pay to the 
grantee the principal sum and interest on June 1st; provided that 
if the grantor shall not break any of the covenants, and shall not 
become bankrupt, and shall pay to the grantee the principal sum 
and interest by monthly instalments of three guineas, then and in 
that case the grantee shall accept payment by such instalments. 
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There is no such uncertainty as has been suggested as to when iggr. 
payment is to be made. It is really only patting into other words i^IXb 
that if de&ult is made in the payment of any instalment or under Cotow, 

'^ "^ " Ex PARTE 

the coTenants the grantee shall be entitled to enter and seize. Fatnb. 

Cave, J. : 

I am of the same opinion. There is a distinct covenant to pay 
on June 1st. If that is broken the grantee is not obliged to enter, 
and he goes on in the bill to state certain conditions under which he 
would waive his right of entry. The provision is in ease of the 
debtor, and I am not aware of anything in the Bills of Sale Act, 
which will make the bill void when a covenant of this kind is 
inserted. We certainly do not feel inclined to go out of our way to 
make a step which is for the advantage of the debtor an avoidance 
of the bill of sale. 

Appeal allowed. 

Solicitors : 72. Kent, for the bill of sale holder. 

Wilkinson <£ Iloxvlett, for the trustee in the bankruptcy- 
Cases relied upon or referred to : — 

Furber v. Cobb, W. N., March 12th, 1887, p. 56 ; L. E. 

18 Q. B. D. 464. 
In re Cleaver, Ex parte Eawlings, L. J., Notes of Cases, 

1887, p. 13 ; 35 W. R. 281. 
Watkins v. Evans, L. R. 18 Q. B. D. 386. 
Hughes v. Little, L. R 18 Q. B. D. 82. 
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DIVISIONAL In be BEW, Ex pabte BULL. 

COURT. 
Bbforb 
Hathsw, J., Landlord and Tenant — Right of distress — Ordinary course of dealing as to coUec- 

AND tion of rent— Time^ Agricultural Holdings Act, 1883 (46 & 47 Vict. c. 61), 

Marehieth ^^^ ^^^ °^ * certain holding was by the lease payable at Midsummer, 

but by the ordinary course of dealing between the landlord and tenant, 
payment was deferred until September. 

Between Midsummer, 18S6, and the usual time for payment, the land- 
lord distrained for the rent for 1886^ and also for the arrears of rent for 
1885. 

Held : That the landlord was entitled so to distrain : that section 44 of 
the Agricultural Holdings Act, 1883, does not say that a landlord shall 
not distrain for more than a year's rent at a time, but that such landlord 
shall not distrain for rent which is more than twelve months old : and 
that by the proviso in the section the rent for 1885 must be deemed to 
have become due at the usual day of payment, and therefore not to have 
been due for more than a year before the distress, so that it could be dis- 
trained for as well as the rent for 1886. 



T: 



HIS was an appeal from an order of the learned jadge of the 
County Court at York, directing the appellant Bull, who was the 
landlord of the bankrupt, to repay to the trustee in the bankruptcy 
certain moneys obtained by distress before such bankruptcy had 
taken place. 

The case raised an important question under section 44 of the 
Agricultural Holdings Act, 1883 (46 & 47 Vict. c. 61). 

That section provides that "After the commencement of this 
Act it shall not be lawful for any landlord entitled to the rent of 
any holding to which this Act applies to distrain for rent which 
became due in respect of such holding more than one year before 
the making of such distress * * * : Provided that where it appears 
that according to the ordinary course of dealing between the land- 
lord and tenant of a holding the payment of the rent of such hold- 
ing has been allowed to be deferred until the expiration of a quarter 
of a year, or half a year after the date at which such rent legally 
became due, then for the purpose of this section the rent of such 
holding shall be deemed to have become due at the expiration of 
such quarter or half year as aforesaid, as the case may be, and not 
at the date at which it legally became due." 
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In the present case by the lease the rent was payable at Mid- i887. 
summery June 24th. hTiiB 

By the course of dealing payment was deferred until the Wednes- ^"^'> 
day in September which happened to be the St. Leger Day. Bull. 

Between Midsummer, 1886, and the usual time for payment, the 
landlord distrained for the rent for 1886 and also for the arrears of 
rent for 1885. 

The County Court Judge held, that the landlord was not entitled 
to distrain for more than one year's rent. 

The landlord now appealed. 

W. Oraham : for the landlord. 

The section does not ^ay that a landlord shall only distrain for 
a year's rent, but it says that he shall not distrain for rent which 
became due more than a year before the distress. The tenant here 
was a yearly tenant, and the lease reserved rent payable on June 
24th. The distress was on September 15th, 1886, before the usual 
time for payment. Bent legally due on June 24th, 1885, would be 
payable on the St. Leger Day, September 16th, 1885, and on that 
day part was paid, leaving a balance in arrear of 591. As. 6d. The 
1886 rent, 802., became due on Juno 24th, 1886, and the landlord 
claimed to be entitled to distrain for these two sums. The County 
Court Judge said, that on section 44 the landlord could only distrain 
for one year's rent, but that is not so. On June 24th, 1886, by the 
terms of the agreement 80Z. became due, and at Common Law the 
landlord was entitled to distrain at any time after. The other sum 
became due on the previous June 24th, but was not collected until 
afterwards. The effect of the section is to bring the 1885 rent 
within the year. The purpose of the section is to prevent the 
exercise of the Common Law right to distrain for rent more than 
a year ; but the proviso brings within the year what, although not 
legally due, has been ordinarily paid within the year. There is 
nothing in the section which says you are to limit it to a year. At 
Common Law a landlord could distrain for any time. Then a 
six years' limitation was imposed. And now the statute says, 
that a landlord shall not be entitled to distrain in respect of 
rent which became due more than a year before the distress ; but 
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Judgment. 



that he shall not be damnified by giving a tenant an indulgence, 
and so it will treat rent legally becoming dne without the 
year, but ordinarily paid within the year, as coming within the 
year. 

Mitir Mackenzie : for the trustee in the bankruptcy. 

The rent distrained for was the balance of the rent duo under the 
lease June 24th, 1885, and the year's rent due under the lease June 
24th, 1886. The County Court Judge has found that the 1885 rent 
is due more than a year. Further, the present case does not come 
within the proviso of the section. The proviso says, " quarter of a 
year" and "half a year." Here the rent was not paid on the 
quarter day, but on the Wednesday in September which happened 
to be the St. Leger Day. 

Mathew, J. : 

I am of opinion that this appeal must be allowed. There has 
been a good deal of confusion as to dates in the case, and so I will 
deal with a case identical with this, but taking different dates to 
those given to us. Assume a case of a year's rent due in advance 
on June 1st. Suppose one year's rent in arrear. On June 2nd, at 
Common Law the landlord could distrain for past rent and future 
rent — for arrears and for prospective rent. That was his position 
at Common Law. Now assume a distress on June 2nd, and assume 
under the Agricultural Holdings Act, the attempt made to deprive 
the landlord of the right of distraint for the arrears on the ground 
that the rent has been due for more than a year. The answer of 
the landlord is that although it was due on June Ist, it was not 
collected by custom until September. Apply the abstract case I 
have given to this case, and it shews that the decision of the County 
Court Judge was wrong. 

Cave, J. : 

I am of the same opinion. The object of section 44 was to take 
away the right to distrain the rent in arrear for more than twelve 
months, but the landlord has still all the other remedies. There 
was no intention to affect rent until it was twelve months in arrear, 
when the right of distress was taken away. Here on June 24th, 
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1885^ the year's rent became due; and on Jane 24th, 1886, 1887. 
another year's rent became due. On June 28rd, 1886, the land- ^^*^ 
lord could distrain for the year's rent which became due on June « ^■^» 

** ±!iX PABTB 

24th, 1885, and on June 25th, 1886, he could distrain for the rent Bull. 
which became due on June 24th, 1886. But the landlord was 
accustomed to allow the tenant three months after Midsummer 
before he expected payment of any part of the rent, and therefore 
by the proviso in the section he had three months longer to 
distrain, and the distraint on September 15th was good. The 
trustee now appears to contend that the landlord must give up the 
right of distress for June 24th, 1886, until after September. The 
Act does not say so. Neither does the Act say that a landlord 
shall not distrain for more than a year's rent at a time. What it 
does say is that you shall not distrain for rent which is more than 
twelve months old. 

Appeal allowed with costs here and below. 

Solicitors : Torr, Janeways, Gribble d- Oddie, for the landlord. 
The Solicitor to the Board of Trade, for the trustee 
in the bankruptcy. 
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FBACTICE. 

In re HANSON, Ex parte FORSTER. 

Bankruptcy Act, 1883, section 6, sub-section 1 {c). 
Act of Bankruptcy — Petition — Computation of time. 

Held: That in computing the three months within which, under 
section 6, sub-section 1 (c) of the Bankruptcy Act, 1883, the act of l>ank- 
mptcj on which a petition is grounded must have occurred, the day on 
which such petition is presented is to be excluded. 

The act of bankruptcy was committed on August 13th, 1886, and the 
petition was filed on November 13th, 1886. 

Held: That- such petition was presented in time. 



HIS was an appeal from a decision of the County Conrt 
Judge at Stockton-on-Tees refusing to make a receiving order 
against the debtor Hanson. 

The ground of such refusal was that the presentation of the 
petition against the said debtor bad been made too late. 

The act of bankruptcy was committed on August 13th, 1886, and 
the petition was filed on November 18th, 1886. 

Section 6, sub-section (1) of the Bankruptcy Act, 1883, provides 
that " A creditor shall not be entitled to present a bankruptcy 
petition against a debtor unless ♦ ♦ * (c) the act of bankruptcy on 
which the petition is grounded, has occurred within three months 
before the presentation of the petition." 

In the present case therefore, the question arose, whether in cal- 
culating the three months specified in the above section, the day on 
which the petition is filed is tobe included or excluded. 

The County Court Judge held that August 13th was not within 
the three months before November 13th, when the petition was 
filed. 

From that decision the petitioning creditors now appealed. 

jR« Vatighan Williams : for the petitioning creditors. 

So far as the principle is concerned, section 141 of the Bank- 
tuptcy Act, 1883, applies. There it is provided that " Where by 
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this Act any limited time firom or after any date or event is ap- issr. 
pointed or allowed for the doing of any act or the taking of any ^^^ 
proceeding, then in the compntation of that limited time the same Hanson, 
shall be taken as exclusive of the day of that date, or of the happen- Fobstsb. 
ing of that event, and as commencing at the beginning of the next 
following day * * *•" That section applies so far as the principle 
goes ; the date of the day or event from which you calculate, is to 
be excluded. That section deals of course where you are comput- 
ing time after the happening of an event, but the principle is the 
same in a case like the present, and section 141 embodies a well 
established rule of law. 

Sidney Wool/: for the debtor. 

The Act being a penal statute, must be construed strictly. If 
section 141 were applicable, you would have to read section 6, sub- 
section 1 (c)| " unless the petition is presented within three months 
from or after the act of bankruptcy." 

[Cave, J. : That is to say, if you measure from London to York 
it is 200 miles, but if you measure from York to London, it is 
201.] 

The act of bankruptcy here was on August 18th, the act of bank- 
ruptcy must be within three months, and the last day for presenting 
the petition was November 12th. (Counsel referred to Migotti v. 
Colvill, L. R. 4 C. P. D. 238 ; 48 L. J. C. P. 695 ; 40 L. T. 747; 
27 W. R. 744.) 

Mathew, J. : 

I am of opinion that this appeal must be allowed. The filing of Jadgment* 
the petition is the fixed point, and in calculating the three months, 
the day on which such petition is filed must be excluded* 

Cave, J. : 

I entirely agree* 

Appeal allowed with costB, 

H 2 
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Solicitors : Crossman, Grossman <ic Pntchard, for the petitioning 

creditors. 
Crowders & Vizard, for the debtor. 

Case referred to : — 
Migotti V. ColviU, L. E. 4 C. P. D. 233 ; 48 L. J. C. P. 695 ; 
40 L. T. 747 ; 27 W. R. 744. 
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In re CROWTHER, Ex parte DUFF. 

TJu Bankniptcy Act, 1883, section 55, suh-section (3). 

Disclaimer — Application hy trustee for leave to disclaim a lease — Conduct of 
trustee — Delay in disclaiming — Refusal of unconditional order. 

On August 4th, 1886, the agent on behalf of a banking company took 
posseflsion of a quarry under a sub-lease previously granted by the debtor, 
the original lessee, as security for a loan. 

On August 11th, 1886, the debtor was adjudged bankrupt, and such 
agent was appointed trustee in the bankruptcy, but he nevertheless 
continued in possession of the said quarry on the part of the bank, 
which was worked for the bank's benefit. 

On November 6th, 1886, the agent, as trustee in the bankruptcy, 
applied to the County Court for unconditional leave to disclaim the lease. 

This application was opposed by the landlord, and refused by the 
County Court Judge, but without prejudice to the trustee to apply for 
leave to disclaim on terms. 

Held : That the County Court Judge was right in refusing unconditional 
leave to disclaim : that the trustee had taken upon himself two utterly 
irreconcilable duties : and that, having regard to his conduct, and to the 
fact that no evidence was before the County Court Judge to enable him to 
come to a proper conclusion as to terms, the order made by him was 
right. 



T 



HIS was an appeal on behalf of the trustee in the bankruptcy 
against an order of the learned judge of the County Court at 
HalifiAx refusing an application by such trustee for unconditional 
leave to disclaim a lease. 

The bankrupt Crowther was a stone merchant and the lessee of 
a stone quarry, the lease of such quarry having been granted 
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to him by one Foster, the respondent to. the present appeal. The J887. 
lease dated June 2l8t, 1884, was for ten years. at a. minimum rent j^p^ 
of 500/. a year, 8«. a yard extra being charged if certain new Crowther, 
ground was worked. J)up», 

Crowther worked the quarry, and banked with .the Halifax 
Banking Company, to whom in March, 1886, he applied for further 
adyances. The bank iowever refused, to grant any loan without 
security, and a sub-lease of the quarry was thereupon given to it 
for this purpose. 

Crowther subsequently got into difficulties, and on July 21st, 
1886, he assigned his property for the benefit of his creditors, 
Mr. Duff being the trustee under the deed. Almost immediately 
afterwards the debtor absconded. 

On August 4th, 1886, Duff took possession of the quariy as 
agent for the bank, who put in force their security. 

On August 11th, 1886, Crowther was adjudged bankrupt, and 
on August 25th, Duff was appointed trustee in the bankruptcy, he 
being then in possession of the quarry on behalf of the bank, and 
he continued in such possession on the part of the bank notwith- 
standing his office of trustee. The quai-ry was worked by the 
bank, and for its benefit until November, 1886. 

On November 6th, 1886, Duff as tnistee in the bankruptcy 
applied to the County Court under section 55, sub-section (8) 
of the Bankruptcy Act, 1883, for leave to disclaim the lease, but 
this application was opposed by Mr. Foster, the landlord, on the 
ground that the debtor's estate had been receiving the benefit of 
the quarry since the adjudication, and if leave to disclaim be given 
the landlord was entitled to some compensation. 

The County Court Judge refused an unconditional leave to 
disclaim, but without prejudice to the trustee to apply for leave to 
disclaim on terms. 

From this decision Mr. Duff, the trustee, now appealed. 

Tindal Atkinson, Q.C. {Herbert Reed with him): for Mr. 
Duff: 

The bank had possession of the quarry on August 4th — seven 
days before the adjudication, and ba4 worked the quarry. Th^ 
creditors got no benefit. 
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1887. [Caye, J. : It enabled the bank to work off their debt^ and so 

J^J^ there was more for the creditors.] 

CaOWTHBB, 

£z PABTs The bank was entitled to sell the stone under the mortgage. 
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[CayEi J. : The stone was taken away, and sold to pay a debt 
which otherwise the estate woald haye to pay. The trustee might 
have disclaimed before, and he lay by, and the estate thus got the 
benefit of the quany.] 

If there was any delay, probably negociations caused it. It may 
be that the estate did get an indirect benefit. But the principle 
of a case of this kind is that there must be an occupation and a 
benefit derived &om that occupation. There was no occupation 
here. 

[Cave, J. : You only asked for unconditional leave to disclaim, 
and that specifically. It seems to me that Mr. Duff ought to 
make good the stone he has allowed to be carried away, and it 
may be that he will have to do that himself. You might just as 
well argue that a trustee may go into a house and dismantle it, 
and then say he is not bound to pay for the fixtures he has taken 
.away. Here, what it comes to is this, — the bank and the trustee 
conspire to take a^vay Mr. Foster's stone without paying for it, 
and they say that the Bankruptcy Act allows them to do so.] 

There is no authority for extending the principle laid down in 
cases of this kind, and that principle is well expressed in the case 
of Ex parte Isherwood, hi re Knight (L. R. 22 Ch. Div. 384 ; 62 
L. J. Ch. 870; 48 L. T. 398; 31 W. R. 442), by Lord Justice 
Cotton, where he says, " But in determining what he (the trustee) 
ought to pay, regard must be had to two things, whether the occu* 
pation has either in fact produced a benefit to the bankrupt's estate^ 
or was contemplated as likely to produce a benefit, and the circum< 
stances that, in consequence of the disclaimer relating back to the 
date of the adjudication, the owner of the estate is in the interval 
between the adjudication and the execution of the disclaimer in this 
position, that he has been lawfully kept out of the use- of his pro- 
perty by virtue of the operation of the lease, and cannot after the 
disclaimer bring any action against the person who, without his 
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consent^ has been in the occupation of the property." The i887. 
cases are based on the assumption that the trnstee in virtue of his j^J^ 
office has remained in possession of the property. Further, under <^owthee, 

JSx partb 

section 55 of the Bankruptcy Act, 1888, the Court has no jurisdic- Duff. 
tion to refuse leave except under special circumstances. It must 
grant leave or impose terms. At any rate, the County Court Judge 
ought to have made the order on terms. 

E. Cooper WUlia, Q.C. (Yate Lee with him) : for Mr. Foster, 
the landlord, were not called upon. 

Mathbw, J. : 

I have no doubt whatever that the County Court Judge in this Judgment, 
case was asked to make an order that the trustee was entitled to 
disclaim without terms. The County Court Judge very properly 
held otherwise. A proper order was drawn up reserving to the 
trustee the right to apply for terms. We certainly do not propose 
to suggest any mode in which this subsequent application should 
be dealt with. I am quite clear that this appeal should be dis< 
missed. 

Cave, J. : 

I am of the same opinion. This case is a most outrageous one. 
Mr. Duff took upon himself two utterly irreconcilable duties. As 
trustee he had to see that the estate ran no risk, and to see that 
nobody took any stone to the detriment of the estate. If he was 
not able to do that without disclaiming at once, his duty was to 
disclaim at once. He, however, took upon himself the office of 
agent to the bank, and the object of the bank was to get as much 
stone as possible before disclaimer. The bank could then set off 
the profits of the stone against the debt. The duties ot Duff were 
entirely irreconcilable, and it is quite clear that he preferred to 
discharge his duties to the bank rather than to the estate. Having 
allowed a large amount of the property of Mr. Foster to be taken 
away, he comes and asks to be allowed to disclaim without terms; 
The proceeding is most iniquitous, and it is quite clear that the 
County Court Judge was right in what he did. In the Court below 
there were no materials in evidence as to the amount proper to b^ 
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J""^ sion as to terms. The County Court Judge^ at any rate, could not 
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CaoTiTTHER, know how much the trustee ought to pay out of the estate, and how 
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jpv?p, much out of his own pocket. The order made was perfectly rights 
and this appeal must be dismissed with costs. 

Appeal dismissed with co^ts. 

Solicitors : Emmets Son d Stubbs, for the trustee in the bank- 
ruptcy. 

Case relied upon : — 

Ex parte Isherwood, In re Knight, L. R. 22 Ch. Piv. 384 ; 52 
L. J. Ch. 870; 48 L. T, 898 ; 81 W- R. 442, 
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In be BRINDLEY, Ex pabte BRINDLEY. 

BaTiJcruptcy Act, 1883, section 53, suh-section (2). 

Appropriation of salary — Commercial traveller — Annual salary^ Engagement 

terminable at ioeek's notice. 

Where a bankrupt wa? a commercial traveller at an annual salary of 
100/., paid weekly, the engagement being teiminable at a week's notice. 

Held: That such bankrupt was in the receipt of a salary, within the 
meaning of section 53, sub-section (2) of the Bankruptcy Act, 1883, out of 
which the Court had power to direct payment of a certain sum by monthly 
instalments to the trustee in the bankruptcy, for the purpose of distribu'* 
tion amongst the creditors. 



T 



HIS was an appeal on behalf of the bankrupt Brindley from an 
order made by the learned judge of the Croydon County Court 
under section 68, sub-section (2) of the Bankruptcy Act, 1883, 
directing the said bankrupt to pay out of his salary the annual sum 
of 20Z., by monthly instalments, to the trustee in the bankruptcy, 
for the purpose of distribution amongst his creditors. 
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Section 58, sub-geotion (1) provides that, " Whore a bankrupt is i887. 
on officer of the army or navy, or an officer or clerk or otherwise j^^ 
employed or engaged in the civil service of the crown, the trustee Beindlby, 
shall receive for dislribation amongst the creditors so much of the Bbdtdlsy. 
bankrupt's pay or salary as the Court, on the application of the 
trustee, with the consent of the chief officer of the department 
under which the pay or salary is enjoyed, may direct. Before 
making any order under this sub>section the Court shall communis 
cate with the chief officer of the department as to the amount, time, 
and manner of the payment to the trustee, and shall obtain the 
written consent of the chief officer to the terms of such payment.** 

And sub-section (2) provides : — ** Where a bankrupt is in the 
receipt of a salary or income other than as aforesaid, or is entitled 
to any half-pay, or pension, or to any compensation granted by the 
Treasury, the Court, on the application of the trustee, shall from 
time to time make such order as it thinks just for the payment of 
the salary, income, half-pay, pension or compensation, or of any part 
thereof, to the trustee, to be applied by him in such manner as the 
Court may direct." 

The bankrupt Brindley was a commercial traveller to a firm of 
engineers, at a salary of lOOZ. a year, paid weekly, the engagement 
being terminable at a week's notice. 

The County Court Judge made an order directing the bankrupt 
to set aside 201. out of his said salary for the benefit of his 
creditors. 

The bankrupt now appealed from that order on the ground that 
under the circumstances section 53, sub-section (2) of the Bankruptcy 
Act did not apply. 

R. Vanghan WiUiams : for the bankrupt Brindley. 

My contention is that the earnings of the bankrupt here are not 
** salary or income '* within the section. They are mere personal 
earnings. The affidavit of the bankrupt proves that he has no 
income but this 1002. a year, weekly, for personal salary as a 
commercial traveller to an engineer, terminable at a week's notice. 
Out of that the County Court Judge has ordered 202. to be paid by 
monthly instalments to the trustee, until further order. I do not 
argue the question of discretion. I say there is no jurisdiction to 
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1887. make such an order. If there is the power I do not qnarrel with 
IiTkb ^^ amount. Section 58, sab-section (1) deals with the case of an 
BBDrDLET, officer of the army or navy, or an officer or clerk or otherwise 
Bbihplbt. engaged in the civil service. Snb-scfetion (2) says, " Where a bank- 
nipt is in the receipt of a salary or income other than as aforesaid, 
&c.," bnt that sub-section has no application to a contract whidi 
may be determined at a week's notice. In the case of Ex parte 
BenweUy In re Hiitton (L. R. 14 Q. B. D. 301 ; 54 L. J. Q. B. 58 ; 
51 L. T. 677 ; 88 W. R. 242), it was held that the word "income" 
in the corresponding section 90 of the Bankruptcy Act, 1869, 
applies only to an " income" ejusdem generis with a salary, and 
does not enable the Court to set aside for the benefit of the 
creditors of a professional man, who is an undischarged bankrupt, 
any part of his prospective and contingent earnings in the exerciso 
of his personal skill and knowledge. 

[Cave, J. : You are asking us to extend that decision very con- 
siderably here.] 

The judgments in that case, especially that of Lord Justice 
Cotton, are strongly in support of my contention. This is a case 
where the money earned by the bankrupt would not pass to the 
creditors under the vesting clause. That does not extend to per- 
sonal earnings. If so, it vrould make a bankrupt the slave of his 
creditors. The section as to salary has no application to . property 
which would not vest in the trustee as trustee for the creditors. 

[Cave, J. : Does the pay of an officer in the army vest in the 
trustee ? And further would section 53 apply to clerks in the Post 
Office ?] 

I would rather not argue that question now. What I say is, that 
Ex parte Bemvell is a decision that the section is not intended to 
apply to earnings contingent on a weekly employment. The words 
terminable at a week's notice are important. An order to set aside 
ought not to be made unless the income is reasonably sure and 
certain.. The section only applies to salary or income which have 
an element of certainty about them. 
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Midr Mackenzie : for the trustee in the bankruptcy was not iggy. 
called upon. ^^ 

Brixdlet. 

'Vr*-.,^^, T Ex PABTE 

Mathew, J. : Beimplbt. 

I fear the argument which Mr. Williams has addressed to us judgment. 

must be unsuccessful. The language of the Act of Parliament is 

plain. The section says that where a bankrupt is in the receipt of 

a '* salary or income other than as aforesaid " — that is other than 

the pay or salary of officers of the army or navy and persons engaged 

in the civil service who are dealt with in sub-section (1), — then the 

Court may make an order directing the bankrupt to set aside. The 

first thing to be considered hero, therefore, is, Did the debtor have 

a salary ? Mr. Williams says No ! He says that what the debtor 

has are wages. But I must say I think the debtor would be very 

much offended if we said he has wages. I cannot doubt that he 

has a salary though terminable at a short notice, and Mr. Williams 

did not attempt to tell us what length of notice would be required 

under the section. To my mind it is clear that the section is 

applicable to a case like this. Sub-section (1) says that ^' Where a 

bankrupt is an officer of the army or navy, or an officer or clerk or 

otherwise employed or engaged in the civil service of the crown," 

such an order may be made. What difference can there be between 

a clerk employed by a merchant, the engagement terminating at 

a week's notice, and a clerk employed by the state on the same 

terms ? The appeal must be dismissed. 

Cave, J.: 

I am of the same opinion. If this case had not been so ably 
argued, I should have said the point taken was unarguable. The 
bankrupt is in receipt of a salary. There can be no doubt as to 
that. The only question really argued was that raised on the case 
of Ex parte Benwell, In re Hutton (L. R. 14 Q. B. D. 801 1 54 L. 
J. Q. B. 53 ; 51 L. T. 677 ; 83 W. R. 242). But there all that 
is said is that '^ income " must be income having something of the 
nature of salary about it. Income does not apply to the fluctuating 
receipts of the business of a bone-setter, and if we turn to Form 135 
in the Appendix to the Bankruptcy Rules, 1886, it does not seem to 
contemplate anything of the kind. That is the form of order set- 
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1887. ting aside salary or inoome, and ifc rons after specifying the proof 
j^^ of the receipt of a salary or income by the bankrupt. " And whereas 
Bbindlbt, upon the application of the trustee of the property of the bank* 
Bbindlet. rupt, and upon hearing the bankrupt, it appears to the Court 
just and reasonable that the annual sum of * * * pounds portion of 
the said salary [pr income, &c.] ought to be paid by the bankrupt 
by monthly [or quarterly] payment [dccording as the bankrupt 
receives his salary m* income, rf-c] * * * " The form supports the 
judgments of the Lords Justices that the income must be some* 
thing paid quarterly or monthly or in such like manner. Then the 
only other argument was that in this case as the bankrupt is subject 
to a week's notice he may lose his salary. But that contingency 
was considered by the framers of the Bules, for by Kule 82 of the 
Bankruptcy Bules, 1886, it is provided that "Where an order has 
been made for the payment by a bankrupt, or by his employer for 
the time being, of a portion of his income or salary, the bankrupt 
may upon his ceasing to receive a salary or income of the amount 
he received when the order was made, apply to the Court to rescind 
the order, or to reduce this amount ordered to be paid by him to the 
trustee." It is contemplated that the income may cease, and that 
this may occur so often that a rule has been made to meet it. The 
appeal must be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors : Ingle Cooper dt Holmes, for the bankrupt. 

The Solicitor to the Board of Trade, for the trustee 
in the bankruptcy. 

Case relied on : 

Ex parte Benwell, In re Htitton, L. B. 14 Q. B. D. 301 ; 64 
L. J. Q. B. 68 ; 51 L. T. 677 ; 33 W. R. 242. 



HIGH COTJBT OF JUSTICE. 109 



1887. 
March ISlh, 



In be chapman, Ex pabte PARKER. ^^SfuRT.^^ 

Bbfobb 

BarJcruptcy Act 1883, section 38. Mathew, J., 

and 
Proof — Defaulting trustee under a will — Residuary legatee —Right of set-off, Cavb, J. 

The trustees of a will, who were also residuary legatees, made use of 
the trust estate for their own purposes, and a summons was subsequently 
taken out in the Chancery Division to get in the estate under which a 
receiver was appointed. 

On the day of the hearing of the summons one of the trustees filed his 
own petition in bankruptcy. 

An account having been taken of the sum due in respect of the estate 
which had come into the hands of the trustees, the receiver sought to 
prove for such sum against the estate of the bankrupt 

Held : That the bankrupt had at the date of the receiving order a right 
of set-off to the amount of his own share as legatee, and that the proof in 
question must be reduced by such amount. 



T 



HIS was an appeal from an order of the Deputy Jadge of the 
Connty Court at Hertford, declining to admit a proof of debt against 
the estate of the bankrupt, to the extent of 1600Z. 

The proof in question was carried in by one J. C. Parker , the 
receiver appointed in certain Chancery proceedings, and was for the 
sum of 46002. The learned judge admitted the proof as to 80002. 
but rejected it as to the remainder. 

J. ChapinaUy deceased, who was the father of the bankrupt, by 
his will after giving certain annuities, directed that the residue of 
his personal estate should be invested and divided amongst his 
children on the youngest attaining a certain age. 

The trustees appointed by this will were W. Chapman, the bank- 
rupt, and P. (7. Chapman, who made provision for the annuities, 
but subsequently made use of the residuary estate for their own 
purposes. 

In 1885, an originating summons was taken out in the Chancery 
Division to get in the estate, and J. 0. Parker was appointed 
receiver. 

On the day of the hearing of this summons W. Chapman filed 
his own petition for a receiving order upon which he was subse^ 
quently adjudged bankrupt* 
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1887. Under the directions of the Court of Chancery the Chief Clerk 

lifKB ^^^ accounts^ and it was found that after payment in of certain 

Ex^AMB ^o°®y8> ^^^ sum of 11,000Z. was left to be paid into the Chancery 

Pakkbk. Division in respect of the estate, which had come into the hands of 

the defaulting trustees. 

A proof for 6400Z. was carried in against the estate of the bank- 
rupt by the co-trustee and executor, and was admitted. The receiver 
subsequently sought to prove for 4600L the balance. 

The question arose, however, whether the bankrupt had at the 
date of the receiving order, a right of set-off as to 1600Z., which if 
there was an immediate division would be his o^ra share as one of 
the legatees. 

The deputy County Court Judge reduced the proof by this 1600L, 
and from that decision Mr. Parker, the receiver, now appealed. 

E. Cooper Willis, Q. C. {F. C. Willis with him) : for the re- 
ceiver. 

On the day when W. Chapnian filed his petition the whole account 
was subject to the jurisdiction of the Chancery Division. There is 
no doubt that each trustee must account for the 11,000{., the only 
question is whether the bankrupt had at the date of the receiving 
order a right of set-off as to his share. There appears to be no case 
in point in bankruptcy, but the practice of the Chancery Division 
was well laid down in the case of In re Brotcn, Dixon v. Brotcn 
(L. K. 82 Ch. Div. 597 ; 55 L. J. Ch. 556 ; 54 L. T. 789). There 
Mr. Justice Eay said, *^ It has always been a rule of the Court of 
Chancery, that if a trustee misappropriates trust money, and has 
an equitable interest under the trust deed, the Court will not allow 
him to receive any part of the trust fund in which he is equitably 
interested under the trust, until he has made good his default as 
trustee.'' What is said is, that the trustee must bring in the whole 
of the trust estate, and until he has done so he can make no claim 
on his share. What has been done is to allow Chapman to take credit 
for his share as if he had never committed a breach of trust. The 
order ought to give us a right of proof for 11,000/.| but not allow a 
dividend more than our share. The proof is a proof on behalf of 
the whole estate, and by a receiver of the whole estate. A trustee 
is indebted to an estate for the whole amount which comes into his 
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£andS| and when he pays oyer, he is only entitled to say I claini i887. 
credit for my share. A defaulting trustee is to pay in the whole, iJTkb 

and then he may make a claim for what he says is his share. Chapman, 



Pakksr. 



[Mathew, J. : Is that anything more than saying " One thing at 
a time. You have to* pay in and you have a claim. Pay in and 
your claim shaU be investigated at -the proper time.''] 

If there has been a breach of trust W, Chapman wonli not he 
entitled to his reversionary amount until he has satisfied that 
breach. The case most against me, and the one on which the 
deputy County Court Judge appears to have decided, is Ex parte 
Turner, In re Crosthtvaite (2 De G. M. & G. 927). There *' One 
of the residuary legatees under a will was the surviving trustee of 
it. The other was subsequently appointed a new trustee under a 
power. The trust estate then consisted of 9000Z., due from the 
continuing trustee, and of shares in a company valued at 60002., 
which were transferred into the names of the two. After the death 
of certain cestuis qui trustent who were entitled for life, and when 
the trust estate constituted a clear fund belonging in moities to the 
two residuary legatees, subject only to the payment of legacies, 
which amounted to 4000Z., the continuing trustee became bank- 
rupt, still owing the 9000Z. to the trust estate. It was held that the 
new trustee was not entitled to prove for this amount, and retain 
the dividends till he should be paid his share in full, but could 
only prove to the extent of his beneficial interest immediately 
before the bankruptcy ; and that, as the bankrupt could then have 
settled with him by paying 8500Z., that was the amount prove- 
able." But in Ex parte Stone, In re Welch (L, R. 8 Ch. App. 
914 ; 42 L. J. Bank. 78), a debtor before his bankruptcy covenanted 
to pay a sum of money which w^s due to his father to a trustee to 
whom the father assigned it, and trusts were declared of the money, 
under which the debtor took a reversionary interest, and it was 
held ** that the trustee of the settlement could prove for the whole 
amount without deducting the debtor's interest." (Counsel also 
referred to Morris v. Livie, 1 Y. & C. 880.) Then section 38 
refers to " mutual credits, mutual debts, or other mutual dealings." 
The right of set-oflf must be a right which could be used in some 
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legal or equitable Court. If a new trustee had been appointed. 
Chapman would have been obliged to hand over the whole of the 
eBtatOy and then the new trustee would consent to talk about his 
claim. 



Judgment. 



Herbert Reed (Hamell with him) : for the trustee in the bank- 
ruptcy were not called on. 

Mathew, J. : 

I am clearly of opinion that the decision of the deputy (Tounty 
Court Judge was right. The case of Ex parte Tttrtier, In re 
Crosthwaite (2 De G. M. & G. 297), is directly in point. We 
should be flying in the face of section 88 of the Bankruptcy Act, 
1888, if we did not ascertain what the exact liability of the bank- 
rupt was, and that exact liabiKty can only be ascertained by giying 
the bankrupt credit for his share. 

Cave, J. : 

I am of the same opinion. The case of Ex parte Turner, In re 
Crosthwaite (2 De G. M. & G. 927) is a direct authority. There 
is really nothing the other way. The case of Ex parte Stone, In re 
Welch (L. K. 8 Ch. App. 914 ; 42 L. J. Bank. 78), is clearly dis- 
tinguishable. 

Appeal dismissed. 

Solicitors : SpauU, for the receiver. 

Jackson d Co., for the trustee in the bankruptcy. 

Cases relied upon and referred to : — 

In re Brown, Dixon v. Brown, L. E. 32 Ch. Div. 597 ; 65 L. J. 

Ch. 556 ; 54 L. T. 789. 
Ex parte Turner, In re Crosthwaite, 2 De G. M. & G. 927. 
Ex parte Stone, In re Welch, L. R. 8 Ch. App. 914 ; 42 L. J. 

Bank. 73. 
Morris v. lAvie, 1 Y. & C. 380. 
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FBACnCE. 

In be FLETCHER, Ex pabte FLETCHER. divisional 

COURT. 
Bbporb 
Bankruptcy Act, 1883, section 4, sub-section 1 (g). Matkbw, J., 

and 
Beceiving order — Appeal from by debtor — Consent of petitioning creditor — Notice Cave, J. 

to official receiver, 1887. 

Where after a receiving order has been made against a debtor on a March 18/^. 
bankruptcy notice, the petitioning creditor is settle with, and with his 
assent the debtor appeals for the purpose of having the receiving order set 
aside, it would appear that notice should be given to tlie official receiver, 
and where this vras not done the Court discharged the receiving order as 
prayed, but directed that the order shoidd not be drawn up for four days, 
and notice be given to the official receiver so as to enable him to come 
forward if he thought fit. 



T, 



HIS was an appeal on behalf of the debtor Fletcher from a 
receiving order made against him in the Greenwich County 
Court. 

' On December 8rd, 1886, a judgment was recovered against the 
debtor, and on January Ist, 1887, a bankruptcy notice requiring 
him to pay the judgment debt was served upon him under section 8, 
Bub-section 1 (g), of the Bankruptcy Act, 1888. 

The debtor having failed to comply with the terms of the notice, 
a petition was filed on Januaiy 25th, 1887. 

On February 7th, 18879 a summons in the Queen's Bench 
Division was taken out by the debtor to set aside the judgment; 
but on February 8th, the receiving order was made. 

On February 9th, an appeal was lodged against the receiving 
order, and an order was made by Baron Huddleston, sitting for 
the Bankruptcy Judge in Chambers, staying the proceedings under 
the bankruptcy. 

On February 24th, the summons to set aside the judgment was 
heard, and the judgment was set aside on payment into Court of 
je260. 

After that order the matter was finally settled, and Fletcher now 
appealed against the receiving order. 

MrB,— VOL. IV. I 
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1887. Linklater : for Mr. Fletcher. 

Inks The registrar went wrong in that he refused to adjourn the 

Tr I, VTCii vn 

Ex TABTB petition pending the application by the debtor to set aside the 
FwTciaE. judgment. The matter being now settled, the result is there is no 
judgment on which the bankruptcy notice should be issued. 

F. C. Willis : for the petitioning creditor. 

I may say at once that I haye no objection to the appeal being 
allowed. 

[Gave, J. : I think, Mr. Linklater, you ought to have brought 
the official receiver before us. You do not appear to have served 
him with notice. I think we ought to know what he has to say.] 

Linklater : 

Where the question is, as it is in this case, simply one between 
these litigating parties, I submit that it is not necessary. The order 
of the stay granted by Baron Huddleston was sent to the Board of 
Trade and the necessary officers. The registrar would doubtless 
have adjourned the bankruptcy petition if ho had thought that the 
application to set aside the judgment was a bond fide one. He did 
not apparently think it was. It is now proved so. 

Cave, J. : 
Judgment. ^q ^ju discharge the receiving order and dismiss the petition as 

the debtor asks, but we direct that the order shall not be drawn up 
for four days, and notice must bo given to the official receiver, so as 
to enable him to intervene if he thinks fit. 

Mathew, J., concurred. 

Order accordiiigly. 
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FBACTICE. 

In re mutton, Ex parte THE BOARD OF TRADE, divisional 

COURT. 

Bankruptcy Ad, 1883, section 104, sub-section (2). Mathsw J. 

Bankruptcy Appeals (County Courts) Act, 1884, section 2. and 

Bankruptcy Rules, 1886. Rule 131. ^^Z\^' 



Appeal by Board of Trade — Leave to dispense loith deposit. 

In the case of an appeal to the Court of Appeal by the Board of Trade, 
Rule 131 of the Bankruptcy Rules 1886 does not apply, and the Board of 
Trade being a Govcininient Department is entitled to have the appeal 
entered without lodging any deposit. 



T 



mS was an appeal by the Board of Trade nnder Rule 237 of 
the Bankruptcy Rules, 1886, from an order made by the learned 
judge of the Brighton County Court upon an application by the 
bankrupt for his discharge. 

The appeal was heard before this Divisional Court in Bankruptcy 
on March 14th last, and was then dismissed. 

Application was now made by the Board of Trade under the 
Bankruptcy Act, 1884 (Appeals from County Courts), for special 
leave to appeal from the decision of the Divisional Court to Her 
Majesty's Court of Appeal. 

Sir E. Clarke^ Solicitor-General {Midr Mackenzie with him) 
made the applicatioiii which was granted. 

Sir E. Clarke : 

Will your Lordships also say that the Board of Trade may enter 
the appeal without paying the usual deposit of iG20 required by 
Rule 181 of the Bankruptcy Rules, 1886. That rule deals with 
Beeurity for costs of appeal, and provides that ''At or before the 
time of entering an appeal the party intending to appeal shall lodge 
in the High Court the sum of £20 to satisfy, in so far as the same 
may extend, any costs that the appellant may be ordered to pay. 
Provided that the Court of Appeal may in any special case increase 
or dimioisb the amount of such security or dispense therewitbt" 

I 8 



1887. 
March ZOth, 
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1887. This appeal is an appeal by a government department, and it is the 
IzTbb invariable practice to dispense with deposits in such cases. 

Mutton, 

^^^Z Mathbw, J. : Yes. 

Tbadb. 



Judgment, q^ye, J., concurred. 



Solicitor : The Solicitor to the Board of Trade, 



Bbfoe. In re tuff & NOTTINGHAM, Ex pabtb NOTTINGHAM. 

Ma. Justicb 

Cavb. « , ^ 

1887. Bankruptcy Act, 1883, tectum 39. 

April 2nd Proof— HtLshand and Wife — Loan by \oife to parinersftip in which husband a 

member — Bankruptcy of firm — Proof by wife against joint estate — Married 
Women's PropertyAct, 1882 (45 d: 46 Vict, c. 75), section 3. 

Held: That section 3 of the Mairied Women's Property Act, 1882, by 
which the claim of a wife for money lent by her to her husband for the 
purposes of any trade or business carried on Ijy him is, in the event of the 
husband's bankruptcy, postponed until all claims of the otlier creditors 
have been satisfied, applies only where the husband is a sole trader. 

Thus, where a married woman lends her own moneys to a trading 
partnership of which her husband is a member, she is entitled on the 
bankruptcy of the partnership to prove against the joint estate in compe- 
tition with other creditors. 



T 



mS was an appeal against the rejection by the trustee in the 
bankruptcy of Messrs. Tuff dk Nottingham, of a proof of debt 
made against the joint estate of the bankrupts by Mrs. Nottingham, 
the wife of one of the debtors. 

The case raised the important question whether under the pro- 
visions of section 3 of the Married Women's Property Act, 1882, 
when a married woman lends her own moneys to a trading partner- 
ship of which her husband is a member, she is entitled on the 
bankruptcy of the partnership to prove against the joint estate iu 
competition with other creditors. 



NOTTIKGHAM. 
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Section 3 of the Married Women's Property Act, 1882, provides i887. 
that " Any money or other estate of the wife lent or entrusted by j)j^ 
her to her husband for the purpose of any trade or business carried .. '^^^^ * 
on by him, or otherwise, shall be treated as assets of her husband's _£x fabtb 
estate in case of his bankruptcy, under reservation of the wife's claim 
to a dividend as a creditor for the amount or value of such money 
or other estate after, but not before, all claims of the other creditors 
of the husband for valuable consideration in money or money's worth 
have been satisfied." 

In the present case, on March 22nd, 1886, a proof was presented 
by Mrs. Nottingham against the joint estate for 700Z., moneys lent 
out of her separate estate to Messrs. Tuff d; Nottingham for which 
she had as only security a promissory note. 

On April 17th, 1886, this proof was rejected by the trustee, and 
from that decision Mrs. Nottingham now appealed. 

F. C. WiUis : for Mrs. Nottingham. 

The 7002. is made up of 200Z. lent before the marriage and the 
balance of 5002. after the marriage. The 2002. was handed to the 
husband before marriage. 

[Cave, J. : How do you intend to support that ?] 

I do not wish to waste the time of the Court, and I will withdraw 
80 much of the claim. That leaves 5002. ; of that 2502. was paid to 
Mr. Norman, a creditor of the firm. Mrs. Nottingham can prove 
for that; the balance proved for was paid by Messrs. Lake, 
Beaumont dk Lake, the solicitors of Mrs. Nottingham, out of her 
moneys to execution creditors, etc., of the firm. 

Lee Roberts : for the trustee in the bankruptcy. 

My contention is that under section 3 of the Married Women's 
Property Act, 1882, no part of this proof ought to be admitted until 
all the other creditors have been paid. In the case of In re Genese, 
Ex parte the District Bank (see ante, Vol. 11., p. 288), your Lord- 
ship held that under that Act ** A wife who advances money to her 
husband out of her separate estate is not entitled, on the bankruptcy 
of the husband, either to prove or vote until all the other creditors 
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1887. of the bankrupt have been satisfied. In such case it lies on 

l^^ the wife to show that the money has not been adyaiiced to the 

Tupp & husband for the purposes of his business.'' I ask your Lordship 

Ex PABTB now to extend that case a little. Even if this money was lent to 

must be treated as moneys '' entrusted by her to her husband for 
the purpose of any trade or business carried on by him." The 
words of the section are wide enough to cover a case where money is 
lent to a firm of which the husband is a member. 

F. C. Willis : in reply. 

The Married Women's Property Act was never intended to prevent 
a wife from proving against the joint estate of the husband if ho 
had partners. It is a forced construction of it to say that a married 
woman shall not be entitled to prove against somebody not her 
husband. These moneys were not lent to the husband. Messrs. 
Lake, Beaumont (C- Lake paid to the creditors of the firm out of 
moneys in their hands. In re Genese, Ex parte the District Bank, 
(see ante, Vol. 11., p. 288), does not afiiect this case. At any rate^ 
the 250Z. to Mr. Norman does not come within the words of the 
Act at all. Mrs. Nottingham mortgaged her property, and she 
stands in the place of the original creditor. 

Cave, J. : 

Jadgme:it. This is an appeal against the rejection by the trustee of a proof 

tendered by Mrs. Nottingham for 700Z. against the joint estate of 
the bankrupts Tuff and Nottingham. Now 200Z. of that was lent 
on the day before the marriage, and it is clear upon the facts that 
that sum was lent to Mr. Nottingham and not to Tuff and Netting* 
ham. The cheque was made out to Mr. Nottingham^ and was paid 
by him to his private account. It cannot be shown that it ever 
came to the firm, and Mrs. Nottingham is not entitled to prove for 
that. Her claim has been wisely withdrawn. There remains there- 
fore the sum of 600Z., and that involves a different consideration. It 
was first said by Mr. Boberts that the whole proof was noxious to 
sections of the Married Women's Property Act, 1882, which provides 
that, *' Any money or other estate of the wife lent or entrusted by 
her to her husband for the purpose of any trade or business carried 
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on by him, or otherwise, shall he treated as assets of her husband's i887. 
estate in case of his bankruptcy, under reservation of the wife's i^^ 
claim to a dividend as a creditor for the amount or value of such -_ Tuff & 

Nottingham, 

money or other estate, after, but not before, all claims of the other ^Expartb 
creditors of the husband for valuable consideration in money or 
money's worth have been satisfied." Now it must be remembered 
that previous to the passing, not of this Act, but of what I may 
call the Married Women's Property Acts, the property of a married 
woman went to her husband. What she earned or acquired, unless 
made her separate property as in equity, became the property of the 
husband. The Legislature therefore, when it gave to the woman a 
property in her own earnings or income acquired during marriage, 
had to consider the case of what was to happen if the wife lent 
money to the husband for the purpose of his trade or business, and 
following out cases of a somewhat similar nature, as for example the 
assessment of the Income Tax Act, it identified the wife with the 
husband to the extent that if she lent money to her husband for 
the purpose of any trade or business carried on by him, or otherwise, 
she should be identified with him to the extent that in case of the 
husband's bankruptcy her claim should be postponed until the other 
creditors for valuable consideration had been paid 20«. in the pound. 
The section does not apply in terms to the husband and another 
when they are carrying on business together, and I do not see my 
way to extend it to such a case. It is not provided for in the Act, 
and in cases not provided for in the Act a wife may contract as if 
she were a feme sole. If this lady had been a feme sole and had 
agreed to lend money to Tuff and Nottingham, she might have done 
so, and could prove in respect of it. Has the Married Women's 
Property Act, 1882, deprived her of this power, the loan having 
been made to Tuff and Nottingham after her marriage ? I cannot 
construe the section as going to that extent. Section 8 does not 
appear to cut down the power of the wife, and where there is a loan 
of the wife out of her estate, to a firm of which the hubband is a 
member, she is, in my opinion, entitled to prove. Consider the 
difference. In the one case she lends to the husband alone, and she 
shares the whole benefit. But, if instead of being a sole trader, 
the husband is one of a firm of two or three, or it may be of ten or 
twelve members, her interest is totally different. Her interest in 
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1887. the latter case may become a yery minute one. In the former she 

IiTm S®^s with her husband the whole profits of the trading yenture. It 

TuFP & seems to me that section 8 of the Married Women's Property Act, 

Nottingham 

Ex PARTE ' 1882, was drawn to apply to the husband only as a sole trader^ and 
that when he is trading with another or others the question is 
whether a loan was made to the firm or whether only to the 
husband that he might do as he pleased with it^ giving it to the firm 
or not as he thought fit. Now in this case as to d£250 it was a debt 
of the firm. Mrs. Nottingham was induced to become surety and 
mortgage her property. She paid the sum, and is entitled to stand 
in the place of the creditor. The creditor could have provedi and 
so Mrs. Nottingham could prove. That decision also extends to 
the 18Z. and 12Z. interest and costs which really form part of the 
same transaction. So far as that 280Z. is concemedi therefore, 
I am of opinion that Mrs. Nottingham can prove. Then there are 
the further sums, lOOZ. lent on November 8, 50Z. on December 9, 
60{. on December 12, and 20^ on December 21st, 1885 ; and with 
regard to those sums there is evidence on both sides which I have 
to weigh and consider. The case is not free from doubt, but I trust 
I have arrived at a correct conclusion. The lOOZ. was borrowed to 
pay a debt of a Mr. Header. Did Mrs. Nottingham give credit to 
the firm or to her husband ? There is evidence that the whole 
amount was paid away for the benefit of the firm, and I come to 
.the conclusion that this 1002. was lent to the firm. With regard 
to the first 50{. also there is evidence that it was lent to the firm. 
It was given to the sheriff's officers who were putting the law in 
action for debts of the firm. The same applies to the second 602., 
although it is not very satisfactorily traced to the firm ; and as to 
the 20Z., it was lent to pay the sheriff's expenses, and was a loan to 
the firm. The books are very badly kept indeed, but still they are 
not in opposition to the view I now take. If they had been, my judg- 
ment would be different. The money was disposed of at once for the 
purposes of the firm, and in my opinion the proper conclusion in this 
case is that the money was lent to the firm and not to the husband, 
and that Mrs. Nottingham is entitled to prove for 6002. Under 
the circumstances, however, I shall make no order as to costs. 

Order accordingly. 
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Solicitors : Lake, Beaumont d Lake, for Mrs. Nottingham. i887. 

J. Tickle, for the trustee in the bankruptcy. -^^ 

TUPF & 

Nottingham, 

Case relied upon : Ex parte 

*^ NOTTIMOIIAM. 

In re Oenese, Ex parte the District Bank, see ante. Volume II., 
page 288. 



PSACnCE. 

In re LAZAEUS, Ex parte GODFREY. ^™F.?^ 

' APPEAL. 

Bbfobb thb 
Bankruptcy Act, 1883, section 18 and section 23. Master op 

Bankruptcy Rules, ISSe. Rule 2X1. Bo^-^^LJ. 

Composition accepted after adjudication — Power of Court to enforce payment, 1887. 

Held : That the Court has the same power to enforce the payment of a March 25(A. 
composition accepted after bankruptcy adjudication under section 23 of 
the Bankruptcy Act, 1883, as it has to enforce the payment of a compo- 
sition entered into before adjudication under section 18 of the Act. 
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HIS was an appeal on behalf of E, Godfrey, a creditor, from a 
decision of the registrar refusing an order to enforce a composition. 

The learned registrar refused the order on the ground that under 
the statute he had no power to make it, and the question in the case 
was whether the Court of Bankruptcy has the same power to enforce 
the provisions of a composition entered into after bankruptcy adjudi- 
cation under section 28 of the Bankruptcy Act, 1888, as it has to 
enforce the provisions of a composition entered into under section 18 
before any adjudication of bankruptcy has been made. 

Section 18 of the Bankruptcy Act, 1888, provides that the 
creditors of a debtor, against whom a receiving order has been 
made, may resolve to entertain a proposal for a composition in 
satisfaction of the debts due to them, or a proposal for a scheme 
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1887. ot arrangement of the debtor's affairs, which composition or 
l^^ scheme is not to be binding on the creditors unless the resolution 
LAZAiirs, accepting it is confirmed at a second meeting, and is approved by 
Godfrey, the Court. Sub-sectiou (8) of section 18, provides that "A 
composition or scheme, accepted and approved in pursuance of 
this section, shall be binding on all the creditors so far as relates 
to any debts due to them from the debtor, and provable in 
bankruptcy." By sub-section (10) " The provisions of a compo- 
sition or scheme under this section may be enforced by the Court 
on application by any person interested, and any disobedience of an 
order of the Court made on the application shall be deemed a 
contempt of Court." And by sub-section (11) "If default is made 
in payment of any instalment due in pursuance of the composition 
or scheme, or if it appears to the Court, on satisfactory evidence, 
that the composition or scheme cannot in consequence of legal 
difficulties, or for any sufficient cause, proceed without injustice or 
undue delay to the creditors or to the debtor, or that the approval 
of the Court was obtained by fraud, the Court may, if it thinks fit, on 
application by any creditor, adjudge the debtor bankrupt, and annul 
the composition or scheme, but without prejudice to the validity of 
any sale, disposition, or payment duly made, or thing duly done under 
or in pursuance of the composition or scheme. Where a debtor is 
adjudged bankrupt under this sub-section, any debt provable in other 
respects, which has been contracted before the date of adjudication, 
shall be provable in the bankruptcy." 

Section 28 provides " (1.) Where a debtor is adjudged bankrupt 
the creditors may, if they think fit, at any time after the adjudica- 
tion, by special resolution, resolve to entertain a proposal for a 
composition in satisfaction of the debts due to them under the 
bankruptcy, or for a scheme of arrangement of the bankrupt's 
affairs; and thereupon the same proceedings shall be taken and 
the same consequences shall ensue as in the case of a composition 
or scheme accepted before adjudication. (2.) If the Court approves 
the composition or scheme it may make an order annulling the 
bankruptcy and vesting the property of the bankrupt in him or in 
such other person as the Court may appoint, on such terms, and 
subject to such conditions, if any, as the Court may declare. 
(8.) If default is made in payment of any instalment due in 
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parsuance of the composition or scheme^ or if it appears to the i887. 
Court, that the composition or scheme cannot proceed without j'jj^ 
injustice or undue delay, or that the approval of the Court was I-azarus, 
obtained by fraud, the Court may, if it thinks fit, on application Godfrey. 
by any person interested, adjudge the debtor bankrupt, and annul 
the composition or scheme, but without prejudice to the validity 
of any sale, disposition, or payment duly made, or thing duly done, 
under or in pursuance of the composition or scheme. Where a 
debtor is adjudged bankrupt under this sub-section, all debts, 
provable in other respects, which have been contracted before the 
date of such adjudication, shall be provable in the bankruptcy." 

Rule 211 of the Bankruptcy Rules, 1886, provides that " Where 
a composition or scheme is sanctioned, and default is made in any 
payment thereunder either by the debtor or the trustee (if any), 
no action to enforce such payment shall lie, but the remedy of any 
I person aggrieved shall be by application to the Court. And by 

\ Rule 216, " All rules relating to compositions or schemes of 

arrangement under section 18 of the Act, shall, so far as applicable, 
apply to compositions or schemes of arrangement under section 
28 of the Act." 



On June 17th, 1886, a receiving order was made against M. 
Lazarus^ and on July 17th the first meeting of creditors took 
place, at which a composition of 5a. in the pound was agreed upon. 
The Court, however, refused to approve this composition, and in 
September the debtor was adjudicated bankrupt. 

On September 28th, 1886, another meeting of the creditors was 
held, and a composition of 58. in the pound with a guarantee by 
E, Godfrey was accepted. 

On October 28th, 1886, this composition was approved by the 
Court, and an order was made annulling the bankruptcy. 

On December 6th, 1886, the composition became payable, and the 
debtor, who before that date had realised a pai*t of his estate, then 
handed the proceeds to Godfrey^ who transmitted sufficient to the 
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official receirer to pay the compoeition to all the creditors except 
himself. 

The amount dae to Godfrey V6S 850/., of which he received 450/. 
GoDFBBT. from the anrplas remaining after payment to the other creditors. 
The Bnm of 400/. therefore still remained dae, but the debtor re- 
fused to realise any more of bis property for the porpose of its pay- 
ment, and an application was m conseqnence made by Godfrey to 
the Court to enforce the compoaitioiL in bis farour by ordering the 
debtor to pay the amount within fourteen days. 

This application was refused by the registrar on the groond that 
the power given by sab-section (10) of section 18, to enforce the 
provisions of a composition, applied only to a composition under 
that section, and that the only power, if default was made in the 
payment of a composition onder section 23, was to adjudicate the 
debtor a bankrupt 

Godfrey now appealed to the Court of Appeal. 

Winslow, Q.C. {Herbert Reed with him) : for Mr. Godfrey. 

This is simply a question of the construction of the statute. 
The registrar was of opinion that the power given by sub-section (10) 
of section 18, to enforce the provisions of a composition, applied 
only to a composition under that section, and that it is not imported 
by the latter part of sub-section (1) of section 23, into that section. 
He thought that the only power when default is made in the 
payment of a composition under section 23, is that which is 
expressly given by sub-section (8) to adjudicate the debtor a 
bankrupt. 

[The Master of the Rolls : How do you wish to enforce ? ] 

Make an order and commit him for contempt if be does not obey 
it. The simple question is whether a composition under section 
23 of the Bankruptcy Act, 1883, can be enforced in the same way 
as a composition under section 16 ? whether, in &ct, sub-section 
(10) of section 16 is to be applied under section 23 ? It is said that 
tbe power to make the debtor bankrupt is the only remedy, bat sub- 
section (1) of section 23 provides that where a composition is 
accepted after adjudication " the same consequences shall ensue as 
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in the case of a composition or scheme accepted before adjudication.'' i887. 
The making of an order under sub-section (10) of section 18, to en- {^^ 
force a composition under that section, is one of the consequences Lazabus, 
which ensues from the composition. Therefore the power given by Godfret. 
sub-section (10) of section 18 is, by sub-section (1) of section 28, 
imported into that section so as to enable the court to enforce a 
composition under it in the same way. It is perfectly intelligible 
why the power to adjudicate the debtor a bankrupt in case of default, 
is expressly repeated in sub-section (8) of section 28. In the case 
of a composition under section 28, the debtor haying been already 
adjudicated a bankrupt, and the bankruptcy haying been annulled, 
it might otherwise haye been thought that the power of adjudication 
on default given by sub-section (11) of section 18 was not imported 
into section 23 by the general words of sub-section (1) of that 
section. 

E. Cooper WiUiSy Q.C. : for the debtor. 

In sub-section (10) of section 18, the words are a composition or 
scheme '' under this section." The '* consequences" referred to in 
sub-section (1) of section 23, mean only the necessary consequences 
of a composition under section 18, such as the binding of all the 
creditors by the composition. They do not include the power given 
by section 18 in case of default. When in section 23 there is found 
an express repetition of part of section 18, viz., the power to 
adjudicate the debtor a bankrupt, is it not to be assumed that that 
is the only part of section 18 which is to be adopted ? 

[The Masteb of the Bolls : If the Court does not think fit to 
adjudicate, how is the creditor to get his composition ?] 

He would be remitted to his original rights. If the whole of 
section 18 was appropriated under the word " consequences," what 
is the nse of section 23, sub-section (3), which is exactly the same 
as section 18, sub- section (11) ? If the Legislature repeats the one 
power, it does seem as if it did not intend to repeat the other. 

The Masteb of the Bolls (Lord Esher) : 

In the case of a composition before adjudication, if the debtor Jadgment. 



126 BANKBUPTCY REP0BT3. 

1887. does not pay a composition, what is the consequence of his not 
iTTb doing so ? That creditor is to go hefore the Bankraptcy Conrt and 
Lazabus, i^g^ fQf ^^ order, and if that order is not obeyed, he is to go and 
GoDFBST. ask the Conrt to commit the debtor for contempt. They are the 
consequences in the proceeding. In that case therefore^ if the 
debtor does not pay, the consequences are that the creditor does 
not bring an action for his original debt ; he can only enforce the 
payment of the composition. Then we come to section 28 of the 
Bankruptcy Act, 1883, which deals with a composition after 
adjudication, and which says *' and the same consequences shall 
ensue as in the case of a composition or scheme accepted before 
adjudication.*' If that stood alone, the consequences under 
section 18 are brought into this case. The creditor cannot bring 
an action for the whole debt, but he may apply to the Court to 
enforce the payment of the composition. That would be so if the 
words I have read stood alone. But then it is said that that is not 
so, because of sub- section (8) of section 28, which provides that 
'' If default is made in payment of any instahnent due in pursuance 
of the composition or scheme * * * the Court may, if it thinks fit, 
on application by any person interested, adjudge the debtor bank- 
rupt and annul the composition or scheme." Now the words there 
are '' if the Court thinks fit,'' and they are very carefully chosen. 
Why should those words I have read exclude the other remedy ? I 
see no reason why they should. Why should the creditor have to 
go back and bring the action for the original debt, and that is the 
only altematiye. He cannot bring an action for the composition, it 
is clear. In my opinion the power to enforce the payment of the 
composition exists under section 28, just as it does under section 18. 
The making of an order to enforce the payment of a composition is 
one of the ** consequences " ensuing from a composition under 
section 18, which is, by sub- section (1) of section 23, imported into 
a composition under that section. The power to adjudicate is in 
my opinion an altematiye power. The Court might make the 
debtor a bankrupt, but it is not obliged to do so, and in this case 
the registrar declined to exercise a power which he had. 

BowEN, L. J. : 
I am of the same opinion. Any other construction would lead 
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to the greatest incongruity. Why should the creditors be enabled i887. 
to enforce the payment of a composition under section 18 iix one j"^^ 

way and not under section 28 in the same way ? Why should there Lazakus, 

be a difference merely because there has been an adjudication ? Godfhey. 
Sub-section (3) of section 28 really repeats what is unnecessary. 
It would be incorporated. 

Fry, L.J. : 

But for the judgment of the registrar I should have thought this 
case peculiarly clear. Under section 18 the payment of a com- 
position is enforced by two methods, either by adjudication or by 
contempt. Section 23 deals with a composition after adjudication, 
and it provides that the same consequences shall ensue. That 
would include the same remedies. But it is said that sub-section 
(8) prevents that. But there is a plain reason for the repetition. 
A composition which preceded a bankruptcy would not require an 
annulment of a bankruptcy. It was felt in the other case that the 
bankruptcy having been annulled, an express power must be given 
to adjudicate again. 

Appeal allowed and case remitted to the registrar to decide upon 
the merits. 

Solicitors : II. E. Robertson for Mr. Godfrey. 
Nordon d Lazarus^ for the debtor. 
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PSACnCE. 

^?2?J.?^ In be GREPE, Ex paste GREPE. 

APPEAL* 
Bbfoub 
CoTTox, L.J., Bankruptcy Bules, 1886. Rule 131. 

Lopes L J. ' Aj^peal hy bankrupt — Application to dispejise with security — IndbUUy to find 
1887. required amount, 

April Qth. Where application was made by a bankrupt under Rule 131 of the 

Bankruptcy Rules, 1886, for leave to dispense with the deposit of 20^. 
required to be lodged upon an appeal by him from an order of the 
registrar refusing to annul the adjudication. 

Held : That the inability of the bankrupt himself to find the means for 
making the deposit, or to obtain the necessary sum from his friends, did 
not constitute such grounds as would justify the Court in granting the 
application. 

CoMPABE In re Eohertson, see ante, Volume IL, page 117. 



T 



HIS was an application in person by the bankrupt J. Grepe that 
the deposit required on an appeal from a decision of the registrar 
might be dispensed with. 

The application was made under Bule 181 of the Bankruptcy 
Bules, 1886, which proTides that, '' At or before the time of enter- 
ing an appeal the party intending to appeal shall lodge in the High 
Court the sum of twenty pounds to satisfy, in so far as the samo 
may extend, any costs that the appellant may be ordered to pay. 
ProYided that the Court of Appeal may, in any special case, 
increase or diminish the amount of such security, or dispense 
therewith." 

The appeal which the bankrupt wished to enter was from an 
order refusing to annul the adjudication of bankruptcy against him 
until the costs of the trustee had been paid. 

The grounds for the present application to dispense with the 
security required by the rule were that the bankrupt had not the 
means to make any deposit, and had no friends willing to help 
him. 

The bankrupt Grepe appeared in person. 

Stroud : for the trustee in the bankruptcy was not called on. 
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Cotton, L. J. : ]^ 

We cannot grant this application. If we did grant it we should grbpb 
be practically repealing the rule. Every bankrupt who wished to ^i*-*^*™ 
appeal from an order would be able to say that he had no money, jadgment. 
There are no special circumstances here whateyer. 

LlNDLEY^ L. J. : 

I entirely agree. If the Court granted this application, it would 
really be varying the rule. It would be adding to it a proviso that 
when a bankrupt appeals no security shall be required. 

Lopes, L. J. : 

I am of the same opinion. It cannot be that mere inability to 
find the money for the deposit is a sufficient reason for dispensing 
with it. 

Application refused. 

Solicitors : H. Kimbery Elliott dt Co., for the trustee in the 
bankruptcy. 
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DIVISIONAL 
COURT. 
Before 

Mathsw, J., 

AND 

Gate, J. 

1887. 

March 16^A. 



In re shepherd & LEECH, Ex parte WHITEHAVEN 

MUTUAL INSURANCE SOCIETY. 

Danlruptcy Act, 1883, sedimi 9, and section 60. 
Banlcnqytcy Rules, 1886, Rule 232. 

Proof of Debt — Rejection — Proof by liquidator for calls in respect of Mutual 

Insurance Society — Unascertained liability. 

On appeal from the rejection by the trustee in the bankruptcj of a 
proof of debt carried in by the liquidator of a mutual insurance company 
for the sum of 85^., the amount due from the bankrupts as contributors in 
respect of calls, and also for the estimated sum of 100/L for further calls 
which had accrued before the date of the receiving order but had not l)een 
then ascertained, the County Court Judge allowed the proof as to the 85/. 
and directed the proof as to the 100/. to stand over. 

On July 30th, 1886, proof for the ascertained sum of 74/. in substitution 
for the 100/. was tendered and was rejected by the tnistee on the ground 
(1) that the claim was made too late by reason of the fact that on July 
9th, 1886, notice to declare a dividend had been inserted in the Gazette, 
by which July 28th was specified as the last day for claims to be sent in ; 
and (2) that the alleged claim had already been adjudicated upon by the 
Court. 

Held : Tliat the notice in question did not prevent the creditor from 
making the claim ; and that the proof in respect of tlie further calls was 
not resjmiicata and must be allowed. 
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HIS was ail appeal from a decision of the learned Judge of the 
County Court at Whitehaven, rejecting a proof of debt for the 
sum of 74Z., presented by the liquidator of the Wliitehaven Mutual 
Insurance Society against the joint estate of the debtors. 

On September 22nd, 1885, a receiving order was made against 
the debtors Shepherd d- Leech, and on Oct. 9th, 1885, the White- 
haven Mutual Insurance Society carried in a proof by which the 
liquidator stated that the said Shepherd d* Leech were indebted to 
him as liquidator for calls in respect of the Insurance Company, 
and were also liable as contributors for farther calls which could 
not then be ascertained. He claimed 85^ as due ; and estimated 
the further calls at lOOZ. 

On November 11th, 1885, the official receiver as trustee gave 
notice to the liquidator of the rejection of the above claim, on tho 
ground that the society in question was an illegal society, and fur- 
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ther that the proof was for too much, but on an appeal from that issz. 
rejection the County Court Judge allowed the proof as to the 85i., j'JJ^ 
and directed the proof as to the lOOZ. to stand over. Shbpherd 

& Leech, 

On June 28rd| 1886, an unnecessary application was made to the Ex parte 

W HITBHAY1S2C 

Counfy Court Judge for leave to amend the proof or to withdraw mutual 
the same and carry in another, which was refused. ^Soctety." 

On July 80th, 1886, the proof was carried in which is the subject 
of the present appeal for 74L, ** being the amount due from the 
bankrupts as contributors to the society in respect of shares which 
had accrued before the date of the receiving order, but had not been 
then estimated ; in addition to the 852. proved for, and in substitu- 
tion of the lOOZ." 

This proof was rejected by the trustee on the ground, (1), that 
the alleged claim had already been adjudicated upon by the Court ; 
and (2), that the claim was made too late, the latter objection being 
grounded upon the fact that on July 9th, 1886, the trustee had 
sent to the Board of Trade, and the Board of Trade had inserted in 
the Oazettey the notice to declare a dividend, by which July 28th 
was specified as the last day for claims to be sent in. 

From this rejection an appeal was brought to the County Court, 
but the learned Judge dismissed the appeal without giving any 
reasons, and the case now came on appeal from that decision to the 
Divisional Court in Bankruptcy. 

. JB. Cooper WiUiSy Q.C. {Henry with him) : for the appellants : 

The County Court Judge allowed the 85Z. on the first proof, and 
said that as to the lOOL nothing could then be done. When we 
ascertained the amount we carried in the proof for Til, in place of 
that formerly estimated at lOOJ., and that has now been rejected. 
First, it is said against us that the matter was res judicata. I say 
it was not. The County Court Judge allowed the appeal so far as 
it was an appeal. The only sum sworn to was the 85Z. The 
County Court Judge was quite right in refusing the application 
made to him on June 28rd, 1886. It was unnecessary, and he had 
nothing to interfere with. The matter could not be res judicata^ 
because he had never dealt with this part of the claim at all. Then 
as to the proof being too late. On July 9th, the trustee sent to 
the Board of Trade, and the Board of Trade inserted in the Oazette, 

K 2 
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1887. the notice to declare a dividend^ and said July 28tli was the last 
lN"aB ^^y ^ ^^^^ ^^ clauns. But no notice was sent to the liquidator. 
&"lee**^ And as to that, section 60 of the Bankruptcy Act, 1883, provides 
£x PARTE that '' In the calculation and distribution of a dividend the trustee 
Mutual shall make provision for debts provable in bankruptcy appearing 
^Society" ^^^^ *^® bankrupt's statements, or otherwise, to be due to persons 
resident in places so distant from tlie place where the trustee is 
acting that in the ordinary course of communication they have not 
had sufficient time to tender their proofs or to establish them, if 
disputed, and also for debts provable in bankruptcy, the subject of 
claims not yet determined. He shall also make provision for 
any disputed proofs or claims, and for the expenses necessary for 
the administration of the estate or othen;vise, and, subject to the 
foregoing provisions, he shall distribute as dividend all money in 
hand." So under rule 232 of the Bankruptcy Rules, 1886, "Not 
more than two months before declaring a dividend the trustee shal 
give notice of his intention to do so to the Board of Trade, in order 
that the same may forthwith be gazetted, and at the same time to 
such of the creditors mentioned in the bankrupt's statement of 
affairs as have not proved their debts. Such notice shall specify 
the latest date up to which proofs must be lodged, which shall not 
be less than fouii;een days fi-om the date of such notice/' Accord- 
ing to section 60 the trustee is bound to make provision "for debts 
provable in bankruptcy, the subject of claims not yet determined." 
The trustee says we sent in our proof two days after June 28th, 
but there has been no declaration of dividend even yet. The 
trustee had no right to reject on that ground. Sections 61 and 62 
afford further proof of that. So under rule 232 notice is to be 
given to such of the creditors as have not proved their debts, and 
that was not done. 

R. Vaughati Williavis : for the trustee. 

I cannot understand the statement that the original proof was 
for only 85?., and that the contingent claim was just mentioned^ 
and that was all. Undoubtedly the original claim was not only 
to prove for the 85i., but also for the estimated lOOZ. That is 
shown by the form of the proof, and also by the affidavit. The 
question as to the right to prove for more than the 85Z., was dis- 
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tinctly raised on the first occasion, and the County Court Judge xs87. 
disposed of it. The origmal proof said, " that the said Shepherd ^^^^ 

& Leech are also liable as contributories to the payment of Shepherd 

further calls to defray their share of the liabilities of the society, £x fautb 

and that the share could not then be ascertained, but may reach Hutual^^ 

IQOi:' Insubakcb 

SOCIBTY, 

[Matthew, J. : Have you any reason whatever for saying that 
the claim could then be ascertained ?] 

I have not ; but it is said that no question as to the right to 
prove for these calls was raised in the original proof. The proof 
did claim more than the 85{. : it claimed for the sum of 185/. 

[Mathew, J. : The County Court Judge did not decide that the 
creditor was not entitled to prove for the 100/.] 

Then the second proof was put in on July 80th. The limit was 
July 28th. But I must admit I agree that the rule is only meant 
to protect the official who distributes, and if he does not distribute, 
it has no effect. What I say is, that the County Court Judge 
thought that looking at his original judgments, viz., that on the 
first proof, and also that on the application for leave to amend, the 
trustee in rejecting the fresh proof carried in without leave was 
only doing what he had a right to do. The creditor had applied 
for leave to bring in the proof, and had been refused. 

Mathew, J. : 

I am clearly of opinion that this appeal ought to be allowed ; but Judgment. 
I am not at all so clear what the County Court Judge decided, or 
why he decided as he did. The debtors were members of a mutual 
insurance company. At the time of the receiving order there had 
happened losses, which had to be contributed for. Now losses 
incurred by underwriters are not losses which readily settle them- 
selves. Underwriters require strict proof, and there are generally 
elaborate investigations. At the time of the receiving order certain 
claims had matured ; but there were also outstanding claims unes- 
limated. There is not the slightest reason to suppose that the 
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1887, statement to the County Court Judge was untrue, that the exact 

^^^ amount of the liabilities had not been ascertained. The claim was 

SuBPHBBD certain as to part, and unascertained as to the rest, and that was 

& Lbsch, 

£x PA&TB estimated at lOOL Now from what passed on the first occasion 
M™AL^^ when the matter was before him, it cannot be suggested that the 
Ikburancb County Court Judge rejected that claim. The claim was stated to 
him, and it was suggested that the proper course was to allow the 
amount to stand oyer until the liability was ascertained. The 
matter seems to have been left in that loose way. Then subse« 
quently a formal application was made to the County Court to 
permit the proof to be amended. If that had been acquiesced in, 
no difficulty would have occurred ; but the application was opposed, 
and we are left in the dark why the County Court Judge refused 
the application. We can only assume that the County Court Judge 
said the application was unnecessary, and so he dismissed it. 
Then the creditor took the proper step, and put in a fresh proof, 
when the objection was raised that the claim had been already 
adjudicated upon, and other grounds were taken which it is not 
necessary to enter into now. On that there was another appeal to 
the County Court Judge, and we are again left in the dark why it 
was refused. We assume it was refused on the ground that there 
had been an advertisement which precluded the creditor from 
making the claim, and, if so, that ground was utterly untenable. 
The decision of the County Court Judge cannot be upheld, and the 
appeal must be allowed, with costs. 

Cave, J. : 

I entirely agree. 

Appeal allowed, with costs. 

Solicitors : Musgrave d- Co., for the appellants. 
E. Warriner, for the trustee. 
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PRACTICE. 

In re PABKER & PARKER, Ex pabits SHEPPARD. 

Bankruptcy Act 1883, Schedule IL, Ride 18. 

Bankruptcy of firm — Breach of tnist — Joint and several contract — Joint and 

separate proof. 

Held : That where trust money has been misappropriated by a firm, one 
of the partners in which is one of the trustees, proof may be made under 
Rule 18 of the second schedule to the Bankruptcy Act, 1883, both against 
the joint estate of the Arm and also against the separate estate of the 
member who is a trustee. 



T, 



HIS was an appeal against tbe rejection by the trustee in the 
bankruptcy of Messrs. Parker & Parker of a proof of debt tendered 
against the separate estate of W. S, Parker. 

The case raised the question, whether where trust money is 
made away with by a firm, one of the partners in which is one of 
the trustees, proof can be made under Rule 18 of the Second 
Schedule to the Bankruptcy Act, 1888, both against the joint 
estate of the firm, and also against the separate estate of the 
member who is a trustee. 

Rule 18 of Schedule 11. deals with '' Proof in respect of Distinct 
Ciontracts," and provides as follows : — 

'' If a debtor was at the date of the receiving order liable in 
respect of distinct contracts as a member of two or more distinct 
firms, or as a sole contractor, and also as member of a firm, the 
circumstance that the firms are in whole or in part composed of 
the same individuals, or that the sole contractor is also one of the 
joint contractors, shall not prevent proof in respect of the contracts, 
against tbe properties respectively liable on the contracts.*' 

By a deed bearing date July 81st, 1876, W. S. Parker and two 
other persons were appointed new trustees of the marriage settle- 
ment of a Mr. and Mrs. Doxat, The deed of appointment contained 
an assignment of the trust premises to the new trustees and the 
usual declaration that they would stand possessed of the same upon 
the trusts and for the purposes of the settlement. 



Before 

Mb. Justice 

Cave, 

1887. 

March 2nd 

and 
Ajfril m. 
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This deed was executed by W. S. Parker, who was a solicitor 
and a member of the firm of JV, S. and F. S. Parker, 

In January, 1883, W. S. Parker and his co-trustee raised 15,000{. 
out of the trust estate by a sale of Consols, and paid the same to 
W. S, and F. S. Parker as the solicitors of the trust, for the express 
purpose of being invested on mortgage of certain property, but the 
latter misappropriated the money to their own use and subsequently 
became bankrupt and absconded. 

c7. S. Skeppard and two others were then appointed new trustees 
of the marriage settlement, and they carried in a proof against the 
joint estate of W. S. and F. S. Parker for the 15,000Z. and interest, 
which was allowed. 

They also carried in a proof against the separate estate of W. S. 
Parker for the 15,000i. and interest, which was rejected by the 
trustee in the bankruptcy on the ground that as proof had been 
made against the joint estate, they could not also prove against the 
separate estate of W. S. Parker. 

The trustees of the settlement now appealed from that decision 
to the Judge in Court. 

Bigham, ,Q. C. {Herbert Reed, with him) : for the trustees of 
the settlement. 

Lumley Smith, Q. C. (R. Brown, with him) : for the trustee in 
the bankruptcy. 



Judgment. 



April Qth. 
Cave, J. : 

The question in this case is whether where trust money is made 
away with by a firm one of the partners in which is one of the 
trustees, proof can be made under Bule 18 of the Second Schedule 
both against the joint estate of the firm and also against the 
separate estate of the member who is a trustee. 

So much as is material of Bule 18 is as follows : — ^If a debtor 
was at the date of the receiving order liable in respect of distinct 
contracts as a sole contractor, and also as a member of a firm, the 
circumstance that the sole contractor is also one of the joint con- 
tractors shall not prevent proof in respect of the contracts against 
the properties respectively liable on the contracts. 
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W. S. Parker, one of the bankrupts, was one of the trustees i887. 
under the marriage settlement. The trustees placed some of the j'jj^ 
trust funds in the hands of the firm of Parker it Parker, of which Pabkbr & 

X A&KEIl 

W. S. Parker was a member, for inyestment, and that firm wrong- Ex paktb 
fully conyerted the money to their own use. It is admitted that 
the trustees might prove against the joint estate for the loss 
sustained by their breach of contract in neither investing the money 
nor repaying it on demand. It is also admitted that in the alter- 
native proof might be made against W. S, Parker's separate estate 
for loss sustained by his breach of trust. But it is contended that 
the case does not fall within Bule 18, and that the trustees are put 
to their election, and cannot prove against both. The trustee of 
the bankrupt's estate adopted this view, and as proof had been 
made against the joint estate, he rejected the proof tendered against 
the separate estate of W. S. Parker, and this is an appeal against 
such rejection. 

The origin of Bnle 18 is to be traced to the decision in Ooldsinid 
Y. Cazenove (L. B. 7 H. L. Cas. 785), affirming the old rule against 
double proof. Shortly after that case was decided the Act of 1861 
was passed, which by section 152 permitted double proof in the 
case of joint and several bills of exchange and promissory notes. 
By section 87 of the Act of 1869, which is in the same terms as 
Bule 18 of the Second Schedule of the present Act, the new prin- 
ciple was extended to all contracts. The liability of a trustee in 
respect of a breach of trust was always provable in bcunkruptcy, as 
it is put by Jessel, M.B., as a liability arising from a contract to 
perform his trust and not from pure tort {Emma Silver Mining 
Co. V. Grant, L. B. 17 Ch. Div. 122, 180), or as it is put by 
James, L. J., as an equitable debt or liability in the nature of a 
debt {Ex parte Adamson, in re Collie, L. B. 8 Ch. D. 807), or as 
it is put by Braiiwell, L. J., '^ because I suppose trustees are 
held to undertake jointly and severally for the performance of their 
duties." Now, if this latter view is the right one, and there was a 
joint and several contract by the partners to invest or restore the 
money entrusted to them, the case falls within Bule 18. I am not, 
however, prepared to adopt this view without further consideration, 
nor is it necessary to do so for the purpose of deciding this case. 
There was undoubtedly a joint contract by the partners to invest or 
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J887. restore the money, and this contract which has been broken gives 

hrBB ^^^ ^ A joint liability. There was also a distinct liability of 

VAnmS: jjr g^ Parker, founded on his duty as a trustee, a liability as 

Ex PABTB Jessel, M.R. says, arising from a contract to perfoim his trust, a 
Shstpaxd. . 

contract which, as it is said in Lord Montford y. Lord Cadogan 

(19 Yes. 637, 638), arises from undertaking the trusts. There 
were, therefore, in this case two distinct liabilities arising out of 
distinct undertakings, one the joint liability of the firm arising out 
of the contract entered into or implied when the money was handed 
to the firm for investment, the other the separate liability of W. S. 
Parker arising out of the contract entered into or implied when he 
accepted the trusts of the marriage settlement. JV. S. Parker was 
therefore, at the date of the receiving order, liable in respect of 
distinct contracts, one as I have said as a sole contractor when he 
accepted the trusts of the settlement, and the other as a member 
of the firm when the money was entrusted to the firm for in- 
vestment, and the case, therefore, comes within the eighteenth 
Rule. 

I do not forget that it was contended that in any case the trustee 
was not entitled to reject the proof, as the creditor has a right to 
prove against both estates, making his election before the dividend ; 
but as the more serious point has been fully argued, I have thought 
it better to give my opinion upon that. The appeal must be 
allowed with costs, but the trustee may recoup himself out of the 
estate. 

Ajypeal alloiced with costs. 

Solicitors : Crosse d Son, for the trustees of the settlement. 

Linklaters dt Co,, for the trustee in the bankruptcy. 

Cases referred to : — 

Goldsmid v. Cazenove, 7 H. L. Cas. 785 ; 29 L. J. Bank. 17 ; 

84 L. T. 85. 
Emma Silver Mining Co. v. Grant, L. R. 17 Ch. Div. 122 ; 

60 L. J. Ch. 440 ; 29 W. R. 481. 
Ex parte Adamson, In re Collie, L. R. 8 Ch. Div. 807 ; 47 

L. J. Bank. 108 ; 88 L. T. 917 ; 26 W. R. 890. 
Lord Montford v. Lord Cadogan, 19 Ves. 637. 
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Bankruptcy Act, 1883, section 47. Hathbw J. 
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Voluntary settlement — Life estate reserved to settlor— Inability to pay debts tdthout Catb. J 

the aid of the property comprised in tJie settlement, 1887. ' 

Held: That a settlement which leaves the settlor still able to pay his March 18th 
debts, although his means of paying them may be in part derived from apd 
the interest he takes under the settlement, is not within the meaning of -^I^* ^"^ 
section 47 of the Bankruptcy Act, 1883, which provides that a voluntary 
settlement shall, if the settlor becomes bankrupt within ten years of its 
execution, be void against the trustee in the bankruptcy unless the parties 
claiming under it can prove that the settlor was, at the time of making 
the settlement, able to pay all his debts without the aid of the property 
comprised in the settlement, and that the interest of the settlor in such 
property had passed to the trustee of such settlement on the execution 
thereof. 

Section 47 must be read to mean *' without the aid of the property 
which by the settlement passes to other persons." 



T 



HIS was an appeal by tho official receiver as trastee from an 
order of the learned judge of the Northampton County Court, 
refusing to set aside a post-nuptial settlement. 

The case raised the question whether a settlement which leaves 
the settlor still able to pay his debts, although his means of paying 
them may be in part derived from the interest he takes under the 
settlement, is within the meaning of section 47 of the Bankruptcy 
Act, 1888, which deals with the avoidance of voluntary settlements 
and provides as follows : — 

'' (1) Any settlement of property not being a settlement made 
before and in consideration of marriage, or made in favour of a 
purchaser or incumbrancer in good faith and for valuable considera« 
tion, or a settlement made on or for the wife or children of the 
settlor of property which has accrued to the settlor after marriage 
in right of his wife, shall, if the settlor becomes bankrupt within 
two years after the date of the settlement, be void against the 
trustee in the bankruptcy, and shall, if the settlor becomes bank- 
rupt at any subsequent time within ten years after the date of the 
settlement, be void against the trustee in the bankruptcy, unless 
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the parties claiming under the settlement can prove that the settlor 
was at the time of making the settlement ahle to pay all his dehts 
without the aid of the property comprised in the settlement, and 
that .the interest of. the settlor in such property had passed to the 
trustee of such settlement on the execution thereof.*' 

In the year 1880 the bankrupt S. Lowndes, who is a clergyman, 
made a post- nuptial settlement of property which he deriyed from 
his father reserving to himself a life interest in the fund to the 
extent of lOOOZ. 

On May 18th, 1881, the bankrupt made a further settlement of 
property which he derived from his brother, and under this settle- 
ment also he took an estate for life of the value of about ISoOZ. 

At the time when the second settlement was executed the settlor 
owed 1800L 

On September 26th, 1886, a receiving order was made against 
the debtor, and the official receiver as trustee in the bankruptcy 
subsequently applied to the County Court at Northampton to set 
aside the second settlement of May, 1881, on the ground that it 
had not been proved that the settlor was at the time of making the 
settlement able to pay all his debts without the aid of the property 
comprisejd in the settlement. 

The County Court Judge refused the application, and the official 
receiver now appealed from such refusal to the Divisional Court in 
Bankruptcy. 



Sir Edward Clarke, Solicitor General (Mtiir Mackenzie with 
him) : for the official receiver. 

The parties claiming under the settlement must prove that the 
settlor was able to pay all his debts without the aid of the property 
comprised in the settlement. In this case the bankrupt clearly 
could not do so without taking into account the value of his interest 
under the second settlement, and the case therefore falls within 
section 47. Purther, a settlement is Toid unless proof is given 
that '^ the interest of the settlor in such property had passed to the 
trustee of such settlement on the execution thereof." The inte- 
rest of the settlor did not pasQ to the trustee on the execution here 
because the settlor's life interest, and also the interest given to his 
wife, wa9 limited to them directly. 
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Winsloiv, Q, C. (Turner with him) : for the trustees of the iggy. 
settlement. h!^k 

This settlement is perfectly valid. Section 47, which deals with Ex parte 
the avoidance of voluntary settlements, must be taken to be con- k^c"iter. 
fined to property settled by the bankrupt upon other persons. It 
is absurd to suppose that the legislature meant that the interest 
the settlor himself takes under the settlement, which may be of 
sufficient value to pay his debts many times over, is not to be 
eounted. 



Ajml nth. 

On this day Mr. Justice Cave gave the judgment of the Court as jadgment. 
follows : — 

This is an appeal by the official receiver from a judgment of the 
County Court Judge of Northampton refusing to declare a post- 
nuptial settlement void. 

In 1880 the bankrupt, who is a clergyman, made a post-nuptial 
settlement of property he derived from his father, reserving to him- 
Kelf a life interest in the fund. In 1881 the bankrupt made a 
further settlement of property which he derived from his brother, 
and under this settlement also he took an estate for life, and it is 
this second settlement which the official receiver seeks to set aside 
under section 47 on the ground that it has not been proved that 
ihe settlor was at the time of making the settlement able to pay all 
his debts without the aid of the property comprised in the settle- 
ment. When the second settlement was executed the settlor owed 
1800Z. The value of his life interest under the first settlement was 
10002., and the value of his life interest under the second settle- 
ment was about 18502., or a total of 28502. If therefore the value 
of the bankrupt's interest under the second settlement is to be 
taken into account, he was able to pay all his debts. If it is to be 
excluded, he was then insolvent. 

For the official receiver it was contended that the plain language 
of the Act was that the parties claiming under the settlement must 
prove that the settlor washable to pay all his debts without the aid of 
tho property comprised in the settlement, and that, as admittedly 
the bankrupt could not do that without taking into account the value 
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of his interest under the second settlement, the case fell within the 
section. 

On the other hand it was nrged that the section must be taken 
to be confined to property settled by the bankrupt upon other 
persons, and that it was absurd to suppose that the legislature 
meant that the interest the settlor himself took under the settle- 
ment which might be of sufficient value to pay his debts many 
times oyer was to be excluded. 

It is important to see what the course of legislation on the subject 
has been. By the 1 Jac. 1, c. 16, s. 6, it is enacted *' That if any 
person which hereafter is or shall be a bankrupt by intent of thid 
statute shall convey or procure, or cause to be conveyed to any of 
his children or other person or persons any manors, lands, tene- 
ments, hereditaments, offices, fees, annuities, leases, goods, chattels, 
or transfer his debts into other men's names, except the same shall 
be purchased, conveyed, or transferred for or upon marriage of any 
of his or her children, both the parties married being of the years 
of consent, or some valuable consideration, it shall be in the power 
and authority of the commissioners on this behalf to be appointed, 
or the more part of them, to bargain, sell, grant, convey, demise or 
otherwise to dispose thereof in as ample manner as if the said bank- 
rupt had been actually seized or possessed thereof, or the debts were 
in his own name of the like estate or interest to his or their own use 
at such time as he or she became bankrupt. And that every such 
grant, bargain, sale, conveyance and disposition of the said commis- 
sioners, or of the greater part of them, shall be good and available 
to all intents, constructions and purposes in the law against the 
offender or offenders, his heirs, executors, administrators and 
assigns, and such children and persons as shall be subject to this 
statute, and against all other person and persons claiming by, from, 
or under such offender or offenders, or such said other persons to 
whom such conveyance shall be made by the said bankrupt, or by 
his means or procurement." 

This section seems only to have applied to interests conveyed to 
the children or other persons, for any estate vested in the bankrupt 
himself by the settlement would pass on his bankruptcy to the 
Commissioners, and would be sold by them without the aid of this 
section. 
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By the 6 Geo. 4, c. 16, s. 78, it was enacted, " That if any 
bankrupt, being at the time insolvent, shall (except upon the 
marriage of any of his children, or for some valuable consideration) 
have conveyed, assigned, or transferred to any of his children, or 
any other person, any hereditaments, offices, fees, annuities, leases, 
goods, or chattels, or have delivered or made over to any such 
person any bills, bonds, notes, or other securities, or have trans- 
ferred his debts to any other person or persons, or into any other 
person's name, the Commissioners shall have power to sell and 
dispose of the same as aforesaid ; and every such sale shall be 
valid against the bankrupt, and such children and persons as 
aforesaid, and against all persons claiming under him." 

The same reasoning seems to apply to this enactment, and also 
to the similar enactment contained in the 12 & IS Vict. c. 106, 
8. 126. 

The enactment contained in the Act of 1869, s. 91, is so far as 
the present purpose is concerned, similar to that of the Act of 1888, 
except that it was confined to traders. 

A settlement which leaves the settlor still able to pay his debts, 
although his means of paying them may be in part derived from 
the interest he takes under the settlement, can hardly be supposed 
to be within the meaning of the enactment. Suppose a young man 
having no property but an estate tail in remainder on the death of 
his father in large landed property, does what is very common, 
viz., at his father's request, joins in resettling the property, 
reserving to himself on the re-settlement a life estate only, could 
it be contended that the settlement might be avoided on his 
becoming bankrupt within ten years, simply on its being shown 
that he owed at the time lOOOZ. or so, which he could not pay 
without taking into account the value of his interest under the 
settlement, which might amount to many thousands of pounds ? 
It is true that in this case the effect of the settlement was to give 
the bankrupt only a life estate, which would expire with him ; but 
can that make any difference ? It was admitted that the value of 
the bankrupt*s life interest under the settlement of 1880 was to be 
taken into consideration, yet that was a contingent interest only, 
for it was dependent on his outliving his father, who did not die 
until 1880. It seems to us that the section must be read to mean 
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'' withoat the aid of the property which by the settlement passes to 
other persons." In this case what the settlor really settled was 
the reversion expectant on the termination of his life estate ; and 
it can hardly be supposed that the law intended to prevent his 
disposing of the surplus when he retained what was more than 
sufficient to pay all his debts. Had the settlor's property been 
divided among his creditors on the morrow of the settlement, there 
would admittedly have been more than sufficient to pay every 
creditor 20$, in the pound. The settlor was not a trader, and it 
has never been suggested that he had any intent to delay or defeat 
his creditors. 

A second point was taken, involving a still more harsh con- 
struction of this section. It was argued that the settlement was 
void, on the ground of the interest of the settlor not having passed 
to the trustee of the settlement on the execution thereof, because 
the settlor's life interest, and also the interest given to his wife, 
was limited to them directly, without the interposition of trustees, 
or at any rate with the interposition of trustees who simply acted 
as conduit-pipes, taking themselves no estate in the property 
settled. It is difficult to state this objection intelligibly. What 
the law was intended to prevent was a settlement to operate in 
futuro — a covenant, for instance, to settle specific property, which 
the trustees could have enforced against the trustee in the case of 
the settlor's bankruptcy. According to the contention on behalf of 
the official receiver a settlement would be void on the settlor's 
becoming bankrupt within ten years, no matter how solvent he 
might have been at the time, if the settled property passed directly 
to any of the beneficiaries, without the intervention of the trustees 
appointed to preserve the interest of the remaining beneficiaries. 
A settlor owing lOOOZ., and possessed of property worth 10,00OL, 
settles one-tenth of it in such a way, that he gives his wife directly 
an interest for her life, and after her death the property is to.go to 
trustees for the benefit of his children. It is contended that such 
a settlement is within the section, because the interest the wife 
takes does not pass to the trustees, but goes to her directly, and 
the interest which the trustees do take does not come into posses- 
sion until the death of the wife. We think it sufficient to state the 
proposition, which appears to us to carry its own refutation on the 
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face of it. In such a case the whole interest which the settlor 
parts with passeB on the execution of the deed. The wife's interest 
vests in possession on the execution of the deed. The remainder 
to the trustees is vested on the execution of the deed : the settlor 
retains nothing. How can it possibly be said that that is within 
the mischief at which the section is aimed, or eyen within its 
natural and plain meaning. In our opinion the judgment of the 
Court below was right, and the appeal must be dismissed with 
costs. 
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Appeal dismissed, with costs. 

Solicitors : The Solicitor to the Board of Trade, for the oflBcial 

receiver. 
Reader d Hicks, for the trustees of the settlement. 
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In re BRUNO, SILVA & SON, Ex paste FRANCIS & CO. 

Mr. Jubticb ^^<^PP^^ ^^ transitu — Qoodi bought for principal abroad — Banhntptcy of agentt 

Cayb. in London — Actual delivery. 
1887. 

^-r-' A firm of xnerchimU in London, acting as agents for a merohant at 

March 19ih Oporto, bought from the applicants certain barrels of cement, which was 

stated to be wanted for the New York market. 

At the time of the purchase the vendors were informed that the cement 
in question was to be shipped in a vessel lying in the West India Docks 
about to be purchased on behalf of the principal abroad, and they were 
afterwards instructed to send the cement alongside such vessel, which waa 
done. 

Mate's receipts for the cement were given to the vendors, and handed 
by them to the Loudon firm, who gave all necessary directions to the 
master of the ship and took bills of lading making the cement deliverable 
at New York to their order. 

The firm of merchants in London subsequently became bankrupt, and 
the vendors thereupon claimed to exercise the right of stoppage in traniitu 
over the cement, which had not then arrived at New York. 

Held : That an actual delivery to the firm of merchants in London had 
taken place ; that when in possession of the mate's receipts there was 
nothing as between that firm and the applicants to prevent bills of lading 
being taken for another port and a fresh destination impressed upon the 
goods ; and that the goods having got into the possession of the vendees 
in such a way that they could have altered their destination, the transUui 
was at an end. 



T 



HIS was a motion on behalf of Messrs. Francis dk Co,^ cement 
manafiactnrers, Yauxhall, for a declaration that they were entitled 
to stop in transitu certain barrels of cement. 

In the year 1884, Messrs. Bruno, Silva d Son, merchants in 
London, acting as agents of a Mr. Burmester, a merchant of 
Oporto, bought of Francis d Co,, 2225 barrels of cement, which 
was stated to be wanted for the New York market. 

When the terms of purchase were agreed upon, Messrs. Bruno, 
Silva d Son informed Francis d Co,, that the cement in question 
was to be shipped in a yessel then lying in the West India Docks, 
and which they were then purchasing on behalf of their principal 
abroad. 

In January, 1885, when this purchase had been completed, 
Binino, Silva d Son instructed Messrs. Francis d Co. to send the 
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cement alongside the yessel, which was done, and the cement was i887. 
duly shipped on board. Mate's receipts for the cement were given i71i« 
to the b'ghtermen employed by Francis d* Co,, and were handed by ^*^«» ^^^^ 
that firm to BrunOj Silva d- Son. Ex pahtb 

Messrs. Bruno, Silva d Son gave all necessary directions to the 
master of the ship as to the receipt of the cement, the sailing of 
the vessel and her destination, and they took bills of lading making 
the cement deliverable at New York to their order. 

On February 14th, 1885, Bruno, Silva d Son became bankrupt, 
and Messrs. Francis d Co. thereupon claimed to exercise the right 
of stoppage in transitu over the cement which had not then arrived 
at New York. 

Myburgh, Q,C. (Nicol with him) : for Messrs. Francis & Co. 
Boiven Rowlands, Q.C, {Linklatermth him): for the respondent. 

April 6th. 
Cave, J. : 

In this case a motion was made on behalf of Francis d Co., limited, Judgment. 
for a declaration that they were on the 2nd of March, 1886, entitled 
to stop in transitu 2225 barrels of cement under the following 
circumstances : — 

In 1884 Bruno, Silva d Son, merchants in London, acting as 
agents of Mr. Burmester, a merchant of Oporto, bought of Francis 
d Co., cement manufacturers at Yauxhall, the cement in question, 
which was stated to be wanted for the New York market, and when 
the terms of purchase were agreed upon, Bruno, Silva d Son in- 
formed Francis d Co. that the cement was to be shipped in a 
vessel then lying in the West India Docks, and which they were 
then purchasing on behalf of their principal abroad. In January, 
1885, when the purchase of the vessel had been completed, Bruno, 
Silva d Son instructed Francis d Co. to send the cement alongside 
the vessel. This was done, and the cement was duly shipped on 
board. Mate's receipts for the cement were given to Francis d 
Co.'s lightermen, and handed by Francis d Co. to Bruno, Silva d 
Son. Bruno, Silva d Son gave all necessary directions to the 
master of the ship as to the receipt of the cement, the sailing of the 
vessel and her destination, and took bills of lading, making the 

L 2 
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1887. cement deliverable at New York to their order. On the 14th 

J^J^ of February, 1885, Bruno, Silva dk Son became bankrupt, and 

I^^^No, Silva thereupon Francis d Co. claimed to exercise the right of stoppage 

Ex PA&n %n transitu over the cement which had not then arrived at New 

* York. It must, I think, be taken that Francis d Co. knew not 

only that the vessel belonged to Burmester, but also that the 

cement was bought by Bruno, SUva d Son for him. I offered, if any 

doubt existed on the subject, to take measures to have the truth 

as to the matter cleared up, but Mr. Myburgh declined my offer. 

Now, upon these facts there can be no doubt that as between 
Bruno, Silva d Son and Burmester the cement was in transitu on 
the 14th of February, and although the cement was put on board 
Burmester's own vessel, yet Bruno, SUva d Son having taken bills 
of lading had as against Burmester the right of stoppage in tran- 
situ, {Feise v. Wray, 8 East, 98, combined with Turner v. Ltrer- 
pool Dock Trustees, L. B. 6 Exch. 648.) But the question I have 
to decide is not what were the rights of Bruno, SUva d Son against 
Burmester, who has not become insolvent, but what were the rights 
of Francis d Co. as vendors to Bruno, Silva d Son. What as 
between them was the transitus ? The object of the voyage to New 
York was to effect delivery to Burmester or his agents. It was not 
contemplated that Bruno, Silva & Son should have possession at 
all except in so far as they got possession by the delivery on board 
the vessel. As between themselves and Burmester, Bruno, Silva 
d Son were to ship the cement on board, and they did so, and are 
described in the bills of lading as the shippers. As between them- 
selves and Francis & Co., Bruno, Silva d Son were to receive the 
cement on board the vessel. The only possession they required 
was so much as enabled them to fulfil Burmester*8 instructions 
by shipping the cement on his vessel. In the course of the argu- 
ment I asked Mr. Myburgh what the effect would have been if 
Bruno, Silva d Son had sent a clerk to the vessel to count the 
barrels of cement as they were put on board, and he did not seem 
to find the question easy to answer. 

It may be that if Francis d Co. had taken bills of lading making 
the cement deliverable to their order at New York the transitus 
would not have ended as between Francis d Co. and Bruno, Silva 
d Son until the cement had arrived at New York and Burmester or 
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his agents at New York might as between Francis d Co. and i887. 
Bninoy Silva d Son have been treated as the agents of the latter i^Tm 
to receive possession at New York and the master of the ship solely ^^^ «» ^^^^'^ 
as an agent for carriage. This, however, was not done. On the Ex pa&te 
contrary, Francis d Co. knowing that Bruno, Silva d Son were 
buying not for themselves but for Bunnester, or at all events for a 
principal abroad, and that the cement was to be shipped on board 
that principal's ship, handed the mate's receipts to Bruno, Silva d 
Son, who took bills of lading in which they, and not Francis d Co., 
were described as the shippers^ Under these circumstances was 
there an actual delivery to Bruno, Silva d Son, or a constructive 
delivery only ? I think there was an actual delivery on the ground 
that although they knew that the cement had been bought by 
Bruno, Silva d Son for their principal abroad, and that it was 
loaded on that principal's ship, Francis d Co. did not take bills 
of lading from the master, but took the mate's receipts to Bruno, 
Silva d Son, who themselves handed those receipts to the captain, 
and obtained from him bills of lading in which they are described 
as the shippers. When Bruno, Silva d Son were in possession of 
the mate's receipts, I see nothing as between themselves and Fran- 
cis d Co., nothing but their duty to Burmester, which could have 
prevented their taking bills of lading from the master for any other 
port and thus impressing a fresh destination on the cement. They 
were, I think, when they got the mate's receipts, in actual posses- 
sion of the goods, and might, so far as Francis d Co. were con- 
cerned, have impressed a different destination upon them had they 
thought fit to do so. Suppose while they had the mate's receipts, 
and before exchanging them for the bills of lading they had got a 
telegram from Burmester directing them to send the vessel with the 
cement to some other port, or to send the cement elsewhere by 
some other ship. Why could they not have done so ? If they 
could have done so the cement had got into the possession of the 
vendees in such a way that they could have altered its destination, 
and if so the tran^itus was at an end. For these reasons I am of 
opinion that under the circumstances of this case Francis d Co. 
had no right to stop the cement, and the motion must be refused 
with costs. 

Motion refused tvith costs* 
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Cases referred to : — 

Feise y. Wray, 8 East, 98. 

Turner v. Trustees of the Liverpool Docks, L. E. 6 Ex. 548 ; 20 
L. J. Ex. 894. 
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Mr. Justice 

Gate. 

1887. 

Jpril 28rrf. 



In re jack. 

Bankruptcy Rules, 1886, Rule 18. 
Traiutfer of proceedings — Notice to OffieieU Receiver, 

Where an application is made to transfer the proceedings in a bank- 
ruptcy from a County Court to the High Court, or from the High Court 
to a County Court, notice of such application must be served upon tlie 
Official Receiver. 



T 



HIS was an ex parte application on behalf of the trustee in the 
bankruptcy of A. Jack for an order to transfer the proceedings in 
the said bankruptcy from the County Court at Cheltenham to the 
High Court. 

Bule 18 of the Bankruptcy Rules, 1886, provides that '' The 
Judge of the High Court may at any time, for good cause shown, 
order the proceedings in any matter under the Act to be transferred 
from a County Court to the High Court, or from the High Court 
to a County Court." 

In the present case a petition was filed by the debtor Jack in 
the Cheltenham County Court, upon which he was adjudicated 
bankrupt. 

The bulk of the creditors, however, were in London, and the 
public examination of the bankrupt was adjourned with the sanction 
of the official receiver of the County Court, the creditors who w^ere 
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present, and the bankrupt, in order that an application might be issT. 
made to the High Court for a transfer of the proceedings to London, j^ ^^jIck. 

Application for that purpose was now made to the Court by the 
trustee in the bankruptcy, who had filed an affidavit of the facts. 

Sidney Woolf: for the trustee. 

The bulk of the creditors are in London, and the bankruptcy 
proceedings ought to be carried on here. I ask your Lordship to 
make an order. 

[Cave, J. : Has notice of this application been served on the 
official receiver of the County Court.] 

That was not thought necessary. The trustee in his affidavit 
says that the application is made with the consent of the official 
receiver. 

Cave, J. : 

I do not think that is sufficient. It is desirable to lay down a Jadgment. 
general rule in these cases. Notice of this application must be 
served upon the official receiver. The matter may be mentioned 
again next Saturday. 

Solicitors : Lewis dk Leivis, for the trustee in the bankruptcy. 
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PRACTICE. 

In be AYLMER, Ex pabtb BISCHOFFSHEIM. 

Baijkruptey Act, 1883, tectum 18, svh-seetuyns (6), (12), (13) ; and section 27. 

Scheme of arrangemeni — Incorporation of section 27 as to discovery — Powers avail' 

aible — ReasonMeness of scheme. 

Held : That the powers given by section 27 of the Bankruptcy Act, 
1883, in respect of discovery of a debtor's property, cannot be incorporated 
into a scheme of arrangement accepted by a majority of the creditors 
under section 18 of the Act 

A scheme of arrangement must be both reasonable and calculated to 
benefit the general body of creditors, and where a proposed scheme gave 
to the creditors no advantage which they would not have if bankruptcy 
proceedings were allowed to go on, but by reason of the inability to apply 
the provisions of section 27 as to discovery, such scheme gave to the 
creditors even less advantage than a bankruptcy. 

Held : That the scheme in question was not reasonable, and was not 
calculated to benefit the general body of creditors ; and that the approval 
of the Court ought not to be granted. 

T 

A HIS was an appeal on behalf of a creditor from an order of the 
registrar approving a scheme of arrangement proposed by the 
debtor, J. E. F. Aylmer, and rescinding the receiving order made 
against him. 

The report of the official receiver presented to the Court at the 
hearing of the application stated as follows : — 

''That the receiving order was made on a creditor's petition on 
the 10th day of August, 1886. That the debtor submitted a state- 
ment of and in relation to his affairs on the 18th day of December, 

1886. That the liabilities expected by the debtor to rank against 
his estate appear by the said statement to amount to 27,086Z. Ids. 2d. 
That the assets appearing by the same statement as available for 
the payment of unsecured creditors (after deducting the claims of 
preferential creditors, amounting to 401.) were estimated by the 
debtor to produce 60,745/. Os. Id. That at the first meeting of 
creditors duly summoned, and held on the 11th day of January, 

1887, a special resolution was passed by the creditors entertaining 
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the following proposal by the debtor for a scheme of arrange- 
ment, viz.: — 

1. (a) That the property of the debtor which woald become 
diyisible amongst his creditors, if he were adjudged bankrupt under 
these proceedings, shall vest in a trustee to be appointed by the 
creditors under this scheme of arrangement, and that such trustee 
BhaU administer the aforesaid property under the supervision of a 
committee of inspection, in the like manner and with the like 
powers and duties, and subject to the like conditions in all respects 
as though the debtor had been adjudged bankrupt, and such trustee 
aforesaid had been appointed trustee in the bankruptcy. 

(b) That from the date of the approval by the Court of this 
scheme of arrangement, the same shall be accepted by the creditors 
in full satisfaction and discharge of all debts due to them from the 
debtor from which an absolute order of discharge in bankruptcy 
would release him; but that notwithstanding such approval and 
acceptance, the debtor shall give to the trustee for the time being 
under this scheme, such assistance in the realization and distribu- 
tion of the said property as the trustee might have required of him 
had he been adjudged bankrupt and obtained his discharge. 

(c) That the provisions of section 27 of the Bankruptcy Act, 1888, 
relating to the discovery of the property of a bankrupt, shall, so far 
as the same are applicable, apply to the proceedings under this 
scheme of arrangement. 

It was farther resolved : — 

(a) That upon the Court approving this scheme of arrangement, 
Mr. Thomas Abercrombie Welton^ of 5, Moorgate Street, London, 
Chartered Accountant, shall be the trustee thereunder. 

(b) That such trustee shall, within fourteen days after the date 
of such approval, give security to the satisfaction of the Board of 
Trade, and obtain from the Board a certificate of his appointment. 

(c) That the said trustee shall receive such remuneration for his 
services as the committee of inspection may determine. 

(d) That « * * * shall be appointed the committee of inspec- 
tion under this scheme o arrangement, for the purpose of superin- 
tending the administration of the debtor's property by the trustees, 
three of whom shall form a quorum. 

(e) That the provisions of section 22 of the Bankruptcy Act, 
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1887. I8889 shall, so &r as the same are applicable, apply to the committoe 
j^, of inspection nnder this scheme. 

Atlmsr, (fj That upon the confirmation of this scheme by the creditors, 
BiscHOFFB- the official receiver do apply to the Gom*t for its approval of the 
same. 

That the public examination of the debtor was concluded on the 
9th day of February, 1887. That at a subsequent meeting of 
creditors duly summoned and held on the 11th day of February, 
1887, the aforesaid resolution was duly confirmed by the statutory 
majority of creditors. That the number of creditors whose proofs 
of debt had been admitted at the date of the last-mentioned meeting 
is sixty-six, and their claims amount to 80,8872. Ids. lid. That 
the number of creditors who voted in favour of the debtor's proposal 
at the said meeting is sixty-five, and their debts amount to 
80,2421. 68. 6d. 

Having regard to section 18, the official receiver reports as 
follows : — 

That the proceedings under the receiving order made herein on 
the 10th day of August, 1886, were stayed by the Court in conse- 
quence of notice of an appeal by the debtor having been given, but 
the appeal was withdrawn on the 18th day of November, 1886. 
That on the 18th day of December, 1888, the debtor was adjudged 
bankrupt, which adjudication was subsequently annulled on the 
4th day of July, 1884. That the debtor attributes his fidlure 
mainly to the loss, expenses, and liabilities incurred in connection 
with a property atBellegarde, Haute- Savoie, hereinafter referred to, 
and to his inability to realize his interest therein. That the most 
important asset disclosed by the statement of afiiairs appears to be 
a claim of 91,0002. fully paid up shares in a company, the present 
proprietors of the property aforesaid. The history of this property, 
as stated by the debtor to the official receiver and in his public 
examination, is to the following efiect. That the property situated 
on the banks of the Bhdne was purchased by him about nine years 
ago, he being at the time possessed of considerable means ; that 
about the end of 1880 the property was transferred to a French 
company, the Banque des Travaux-Publiques, against whom the 
debtor in 1881 commenced proceedings to enforce their obligations 
to him ; that the suit was not closed until the end of 1085, when it 
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was ordered that the property be restored to the debtor on payment issT. 
of certain costs, including that of re-registration ; that in April, J^^ 
1886, the debtor had succeeded in paying these costs, and the Atlmbb, 
property then vested in his nominee, '^ The Bhone Land and Water Biscboffs- 
Power Company, Limited," in which he is entitled to the interest 
hereinbefore mentioned — ^this interest the debtor sets out in his 
statement of affairs as of the estimated value of 28,024/. The 
debtor alleges as a result of the above circumstances, that the bulk 
of his capital has been locked up for six years past, and that for a 
period of about three years he has been without income. It appears 
from the statement of affairs that about 14,000/. of his unsecured 
debts are in respect of advances made to the debtor and charges 
connected therewith, and of this sum about 1000/. was obtained as 
late as 1886. These moneys, the debtor states, were borrowed for 
specific purposes in connection with the undertaking aforesaid, the 
persons advancing the same being aware of the purpose to which 
they were to be applied. That the official receiver is not in posses- 
sion of any information as to the nature and prospects of the 
property aforesaid, save that which is afforded by the evidence and 
statements of the debtor. The debtor's financial embarrassments 
throughout the period above referred to have been indicated by the 
large number of bankruptcy petitions which have been filed against 
him under the Act of 1869, and under the present Act That the 
debtor's proposal for a scheme of arrangement is reasonable, having 
regard to the difficulty and delay which it is probable will attend 
the realization of the property, and to the provisions contained in 
the said proposal relating to section 27 of the Act, and to the 
assistance which the debtor shall render to the trustee in carrying 
out the same. In view, however, of the assets, and the ia^i that the 
scheme does not vest in or confer upon the trustee thereunder any 
property or power beyond that which would vest in or be exercisable 
by a trustee in bankruptcy, the official receiver is unable to report 
that the scheme is calculated to benefit the creditors to any greater 
extent than administration in bankruptcy. That the official receiver 
is not in possession of evidence establishing any of the facts men- 
tioned in section 28, sub-section (8) of the Bankruptcy Act, 1888, 
or tending to prove that the debtor has committed any misdemeanour 
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1887. under the Act aforesaid, or Part 11. of the Debtors Act, 1869, or 
^^^ any amendment thereof. 

Atlmbb, 

ExPABiB E. Cooper WiUis, Q.C. (WoodfaU with him): for Mr. 
KBiM. Bischoffsheim. 

Snch a scheme of arrangement as this is contrary to the intention 
of the Act. 

[The Mabteb of the Rolls. The object seems to be that there 
is to be an administration as in bankruptcy, but not under the 
direction of the Court.] 

Yes ; and there are details. The trustee to be appointed is to 
have the like powers and duties as if the debtor had been adjudi- 
cated bankrupt. I say that the trustee is not a trustee in bank- 
ruptcy and cannot have all the powers. Then the provisions of 
section 27 of the Bankruptcy Act relating to the discovery of a 
debtor's property are to apply. Now section 27 is in Part I. of 
the Act ; and section 18, which deals with compositions or schemes 
of arrangement, provides by sub-section (12) that " If, under or 
in pursuance of a composition or scheme, a trustee is appointed to 
administer the debtor's property or manage his business, Part Y. 
of this Act shall apply to the trustee as if he were a trustee in a 
bankruptcy." That incorporates Part Y. And by sub-section (18), 
*' Part in. of this Act shall, so far as the nature of the case and 
the terms of the composition or scheme admit, apply thereto." 
That incorporates Part III. But section 27 is not included; 
and in the case of In re Orant^ Ex parte Whinney (see ante, 
Yol. m., p. 118 : L. R. 17 Q. B. D. 288), the Court held 
** That the term ' trustee,' in section 27 of the Bankruptcy Act, 
1888, which provides that the Court may, on the application of the 
official receiver or trustee, at any time after a receiving order has 
been made against a debtor, summon before it persons for the 
purpose of discovery of the debtor's property, does not include 
a trustee under a scheme of arrangement of a debtor's affairs 
accepted by the creditors and approved by the Court under sec- 
tion 18 of the Act." 

[The Masteb of the Bolls. In that case there was no agree* 
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ment by the creditors to make Bection 27 apply. In this case there issr. 

^^^•J In rb 

Atlhes, 

Ex PABTB 

It cannot be done. Then section 22 as to the committee of Bischoffs. 
inspection is in Part I. of the Act, and it cannot be applicable. 
A committee of inspection in a scheme is not a statutory committee, 
and it cannot fix the remuneration of the trustee as is proposed 
here. The scheme says that the provisions of section 22 are to 
apply, and section 22 cannot apply. 

[The Masteb of the Bolls. Is there any case where approval 
has been giyen to a scheme which leaves eveiything to be done as 
in bankruptcy, but not by the Court ?] 

I should not like to go so far as to say not. But in In re Clarke, 
Ex parte Clarke (see ante, Vol. I., p. 148 : L. B. 18 Q. B. D. 
426), Lord Justice Cotton said : — '' I am of opinion that no scheme 
would be reasonable which was not such as was contemplated by the 
Act, or which was contrary to the intention of the Legislature as 
expressed in the Act." This scheme is contrary to the Act. 

Hansell : for the debtor Aylmer. 

The registrar exercised his discretion in the case, and this Court 
will not overrule his decision, unless it is perfectly clear that he 
was wrong. It is objected that the incorporation of section 27 
makes the scheme void. Section 18, sub-section (6), provides that 
'' If the Court is of opinion that the terms of the composition or 
scheme are not reasonable, or are not calculated to benefit the 
general body of creditors," the Court may refuse its approval. 
There is nothing in this scheme which is -unreasonable, or not 
calculated to benefit the general body of the creditors. The friends 
of the debtor are willing to take up certain shares in property held 
by him if the scheme is carried out. 

[Lopes, L.J. Can you say that it is reasonable if it is against 
the policy of the Act ?] 

There is nothing in the Act of Parliament to prevent what has 
been done here. 
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1887. [The Masteb of the Bolls. If the scheme gives no single 

r*"^ advantage to a creditor more than he would get if bankruptcy went 
Atlmbr, on, does it benefit the creditors ?] 

Ex PABTB 
Bl8CUOFF8* 

"'^^' It benefits the creditors at any rate just the same as a bankruptcy. 

Also it reduces the expense. 

[Lopes, L. J. I doubt that.] 

So &r as the debtor is concerned, section 27 could be enforced 
certainly. He has agreed to it, and that is all the creditors require. 
I do not say it could as against third persons. The case of In re 
Orant, Ex parte Whinney (see antey Vol. HI., p. 118), did 
not say that section 27 could not be introduced by agreement. 
What it said was that the section was not introduced by right. 

[The Master of the Bolls. What is put against you is that 
this scheme attempts to work with the powers of bankruptcy, and 
without the control of the Court. It is assumed that the creditors 
will want section 27, and it said that by agreement under the 
scheme they cannot get it.] 

If the scheme does not work, the Court can then in that case 
adjudge the debtor bankrupt. There is nothing in the Act to make 
the scheme unreasonable by saying if and so far as section 27 shall 
be applicable to the scheme it shall be applied. 

The Master of the Bolls (Lord Esher) : 

It seems to me that in this case the circumstances disclosed by 
the scheme itself show that the creditors want all the powers of the 
Bankruptcy Act. They form a scheme which, if an honest one, 
intended to give them all the powers of the Act. If that be so, 
they want all the powers ; and tinder the scheme they get nothing 
which they would not get if there was an administration in bank- 
ruptcy. The scheme gives them no advantage, and so under 
that consideration it seems to me that the scheme would be 
one which, ought not to be confirmed. But as it happens the 
creditors have got less powers than in bankruptcy, because by 
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agreement yon cannot incorporate section 27. Section 27 conid i887. 
not be pnt in force by the Coart on the application of a trustee ^^ 
under a scheme. That has been decided. Therefore this scheme Aylmeb, 

Ex PA&TB 

gives nothing to the creditors more than they would have if there Bischoffs- 

HEXM 

was an administration in bankruptcy, but by reason of the con- 
struction put on section 27 it gives them less. In my opinion a 
scheme like this is one not intended by the statute as capable of 
being adopted. It is not calculated to benefit the general body of 
creditors. It is not for their advantage, and the registrar ought 
not to have approved of it. 

Fry, L. J. : 

I am of the same opinion. The question in this case arises 
under section IS, sub-section (6), of the Bankruptcy Act, 1888, 
which provides that if '' The terms of the composition or scheme 
are not reasonable, or are not calculated to benefit the general body 
of creditors," the Court may, in its discretion, refuse to approve it. 
The scheme must be both reasonable and calculated to benefit 
the general body of creditors ; and if it is deficient in either of 
those qualities, the scheme fails. Now this scheme shows that 
the creditors here think they will be in need of the powers given 
by section 27 of the Act, and by agreement they desire to incor- 
porate it. But it is not possible for the Court to enforce section 27 
on the application of a trustee under a scheme. The power of 
enforcing the attendance of third parties for the purpose of dis- 
covery is an important process granted for the proper administra- 
tion of a bankrapt's estate. I think this scheme simply intends 
to remove the control of the Court — to push the Court, as it were, 
a little further away from the administration of the estate. It 
gives less powers than the creditors would have under a bank- 
ruptcy, and cannot be for their benefit. There is no evidence of 
the suggestion which has been made that friends of the debtor 
were willing to make some advances if the scheme were adopted, 
and a bankruptcy avoided. If these persons really intended to 
make advances, or to take up the shares mentioned upon such 
terms, they might have bound themselves by some formal agree- 
ment, and that agreement might have been made part of the 
scheme. 
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1887. LOPBS, L.J, : 

j^p^ A composition or scheme must be reasonable, and calculated to 

Ayluek, benefit the general body of creditors. The creditors here seek to 

Ex PARTS ^ ° ^ 

B1BCHOFP8- obtain the advantages of a bankruptcy without giving to the Court 
the control over the administration. Is such a scheme reasonable ? 
It is not reasonable if it is one not contemplated by the Act or 
against the policy of the Act. It is not contemplated by the Act, 
because section 27 cannot be introduced into it. It is not calcu- 
lated to benefit the creditors, because the creditors get less than 
they would in bankruptcy, and because the expenses would, I think, 
be probably heavier. 

Appeal allowed mth costs. 

Solicitors : Freshfields dt Williams^ for Mr, Bischoffsheim. 
Bamett, for the debtor. 

Cases relied upon or referred to : — 

In re Grant, Ex parte Whinney^ see ante, Vol. HI., p. 118 : 

L. E. 17 Q- B, D. 238. 
In re Clarke, Ex parte Clarke, see ante. Vol. I., p. 148: L. E. 

18 Q. B. D. 426. 
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In SB COLLINSON, Ex parte COLLINSON, court op 

APPEAL. 
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Bankruptcy Act, 1883, section 7. Mabtbb of 

Bankruptcy RuleSj 1886, Rule 154 ; and Fmn 16, ™y^Lj"' 

Petition — Substituted service — Advertisement in nMOBpaper — Discretion of registrar. ^^^^^J^'^* 

1887* 

On appeal from an order directing that publication of a notice in the . "Voq/a 
London Gazette and in the Times newspaper should be deemed to be good 
service of a bankruptcy petition upon the debtor. 

Held : That under Rule 154 and Form 16 of the Bankruptcy Rules, 
1886, the registrar, on being satisfied that the debtor was avoiding personal 
service, had perfect right to make the order in question ; and that upon 
the facts of the case there was no ground for the appeal. 



T, 



HIS was an appeal on behalf of the debtor, O. F. H. Collinaony 
from an order of Mr. Begistrar Finlay Enight refdsing to set aside 
an ex parte order made by him for substituted service of a bank- 
ruptcy petition upon the said debtor. 

The order appealed against directed that publication of a notice 
in the London Gazette and in the Times newspaper should be 
deemed to be good service. 

The debtor now appealed on the ground that the order was 
obtained unnecessarily, and that service in the ordinary way could 
have been made. 

W. Oraham : for the debtor Collinson. 

There was no pretence for this order. If serrice had been made 
in the ordinary way it would have reached the debtor, and much 
injury has been done to him by the adyertisement. I say first that 
the registrar had no right to make this order. Rule 154 of the 
Bankruptcy Bules, 1886, provides that *' A petition shall be served 
upon the debtor by an officer or bailiff of the Court, or by the 
creditor or his solicitor, or by some person in their employ; 
provided that if personal service cannot be effected, the Court may 
extend the time for hearing the petition, or if the Court is satisfied 

M.B. — VOL. IV. M 
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1887. ^7 affidavit or other evidence on oath that the debtor is keeping out 

Ik^ of the way to avoid such service or service of any other legal 

CoLLiNsoN, process, or that for any other cause prompt personal service cannot 

£x PABTE 

CoLLiNsoN. be effected, it may order substituted service to be made by delivery 
of the petition to some adult inmate at his usual or last known 
residence or place of business, or by registered letter, or in such 
other manner as the Court may direct, and that such petition shall 
be deemed to have been duly served on the debtor." 

[The Master op the Eolls : Why is not this " in such other 
manner as the Court may direct ? "] 

It must be eju^dem generis with the other ways mentioned. In 
Rule 61 of the Bankruptcy Bules, 1870, notice in the Oazette was 
specially mentioned, and it has been omitted in the present Bules. 

Sidney Wool/: for the petitioning creditors. 

As to that point I would refer your Lordships to Form 16 of the 
Bules of 1886, which is the form for substituted service, and it 
runs : '' Take notice that a bankruptcy petition has been presented 
against you to this Court by C. D, of * * * *, and the Court 
has ordered that the publication of this notice in the London 
Oazette and in the * * * * newspapers shall be deemed to be 
service of the petition upon you, &c." I think that settles this 
question. 

W, Oraham : 

I will not argue that point further, but I say that on the facts the 
order ought not to have been made. The registrar acted upon an 
affidavit of a clerk to the solicitor acting for Mr. Harrisont the 
petitioning creditor, to the following eflfect : — " That the debtor 
CoUinson is a solicitor, and carried on business at 68, Chancery 
Lane, where he shared offices with Messrs. Foster & Co., engineers. 
On January 29th, 1887, 1 called at the said office for the purpose 
of serving the debtor with the petition, and saw Messrs. Fosters' 
clerk, who informed me that he believed CoUinson was then at 
Southport. On February 4th, 1887, 1 called again at the office, 
and was informed by Messrs. Fosters' clerk that CoUinson had not 
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returned. On February 7tli I called again, and was informed b} i887, 
the same clerk that he beUeyed Collinson was still at Soathport, j^^ 
and that the clerk employed by him had left. On February 10th I (^lldtson, 
went again to the office, but found that Collinson's name had been Collxkbon. 
taken off the door. On the same day I sent a letter to Collinson, 
asking where he could be seen.. The letter was addressed to 68, 
Chancery Lane, and has not been returned." The debtor denies 
that the letter was sent as alleged, and says that it was not delivered 
until February 19th. We want the order set aside, in order to 
bring an action for libel against the petitioning creditor for wrong- 
fully putting these notices into the paper. 

The Master of'the Bolls (Lord Esher) : 

The objections to this appeal are those which I have already Jadgment. 
stated during the course of the argument. First, there is no 
ground for the appeal if the registrar believed the affidavit of the 
solicitor's clerk. There were affidavits on both sides, and we shall 
not disturb the order. Secondly, if there was ground of appeal, 
the appeal would be utterly futile. It would do nobody any good 
if we did set aside the order. 

Fry, L.J. : 
I am of the same opinion. 

Lopes, L.J. : 

And I also agree. I myself doubt very much whether this 
appeal would have been brought at all if the attention of Mr. 
Graham had been called to Form 16. There is, in my opinion, no 
ground for the appeal. 

Appeal dismissed vnth costs. 

Solicitors : J. T. Davis, for the debtor Collinson. 
A. Young, for the petitioning creditor. 
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FBACmCE. 

In be AYSHFORD, Ex parte LOVERING. 

Bbpokb 
Mb. Jusnci Bankruptcy Aet^ 1883, ieeUon 104, and $ection 4, sub-section I (a). 

Cats 

2337* Rekioring^Act of Bankruptcy— Payment at request of Creditors to Preteni IHs- 

'*««' tress — Bankruptcy — BiglU to he Becot^ped — Costs. 

May 2nd and 

Zrd, Held : (1.) That an application to lehear a case cannot be founded npon 

the same evidence whidi was presented to the Court on the occasion of the 

former hearing, but if different materials are discovered which < ught to 

have been then placed before the Courts such application may be made 

and the Court will, if it sees fit, allow the case to be reheard. 

(2.) In June, 1886, the debtor executed an assignment for the benefit of 
his creditors, under which the applicant was employed to prepare a state- 
ment of affairs, and it appearing that the landlord was threatening a dis- 
tress for rent, the applicant upon the instructions of the creditors paid the 
amount due. 

In July, 1886, a receiving order was made against the debtor, and re- 
payment of the amount so paid by the applicant for the benefit of the 
creditors was refused by the official receiver without an order of the 
Court 

Held : (1.) That under the circumstances and looking to the fact that a 
request signed by a majority in number and value of the creditors had 
been presented to the official receiver stating their willingness that repay- 
ment should be allowed, the Court would make the order. 

(2.) But that the official receiver would be entitled to retain his costs 
of the hearing out of the amount and hand over the balance to the 
. applicant. 



T 



HIS was an application on behalf of J. F. Lovering d Co., of 77, 
Oresham Street, Chartered Accountants, for an order directing the 
official receiver to repay to them the sum of £48 6$. 8d. for one 
year's rent of the debtor's premises, 106, Fnlham Boad, dne at 
Midsummer 1886, and paid by them on July 7th, 1886, at the 
request of the creditors, in order to save the goods of the said 
debtor from being distrained upon by the landlord and sold. 

In June, 1886, the iehior Ayshford, who carried on business as a 
draper, executed an assignment of his estate for the benefit of his 
creditors, and one of the trustees under the assignment (a Mr. 
Carter), instructed Lovering d Co. to prepare a statement of the 
debtor's affairs. 
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Among the creditors was the landlord of the debtor's premises 1887. 
to whom 482. 6d. Sd. was due for rent, I^ as 

On July 7th, 1886, a private meeting of the creditors was held jx*^^^' 
at which the landlord was present, and he intimated to the meeting Loys&ino. 
that unless his claim for rent was paid he should distrain. 

Lovering was present at the meeting, and in order to save the 
loss that would be caused to the estate if the landlord realised the 
debtor's goods under a distress, he, at the request of the creditors, 
agreed to advance the amount of rent out of his own pocket, it being 
understood that he was to be recouped out of the first moneys 
coming in on account of the estate. 

The meeting agreed to accept a composition of 6«. in the pound 
secured, and failing this being carried out the estate was to be 
realised under the deed. 

Immediately after the meeting Lovering handed to the landlord's 
solicitors a cheque for the 482. 6s. 8d, 

The debtor could not find the security for the composition, and 
on July 8th, 1886, a petition was filed against him and a receiving 
order made. 

On July 19th, 1886, Lovering dk Co. received instructions firom 
the official receiver to proceed to realise the debtor's stock, which 
they did, and on August 11th, sent to the official receiver an 
account of the sale and a cheque for 1662. 18«. 9e2. the amount 
realised. No portion of the money received for the stock was 
retained by Mr. Lovering for his services or for the rent paid on 
account of the estate, and application was subsequently made to 
the official receiver for repayment to Lovering of the 482. 6s. 6df 
but the official receiver considered that he ought not to make the 
payment without an order of the Court. 

On November 22nd, 1886, application was accordingly made to 
the Court for this purpose, but there being no evidence before it 
that the payment had been made at the request of the creditors, the 
motion was dismissed. 

The present application was made for the rehearing of the case, 
the necessary evidence having in the meantime been obtained, and, 
in addition, a request to the official receiver for the repayment to the 
applicants signed by the creditors to the amount of 7472. 1^. 6d.f 
out of 12342. 2«. Sd. debts proved, had been filed. 
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X887. Herbert Reed : for LoYering & Co. 

Ik be In the case of Ex parte Kennard, In re Humphreys (21 L. T. 

Ex^paem' 68^)> i* was held that *' A person who has paid off a distress on the 
LoTBRiNo. bankrupt's property, and made other payments after adjudication, 
whereby the bankrupt's estate is benefited and the creditors have 
the advantage thereof is entitled to be repaid the same before the 
creditors receive any dividend out of the said estate." So in Ex 
parte Elliott, In re Jermyn (8 M. & A. 664), " A person paid 
781. to prevent a distress on the bankrupt's premises, and sold 
goods of the bankrupt's valued 491. The assignees were restrained 
by injunction from bringing an action to recover the 492." The 
facts of that case are very similar to this ; there was a threat to 
distrain. Then the principle is the same in Ex parte Mutton, In 
re Cole (L. R. 14 Eq. 178 ; 41 L. J. Bank. 67 ; 26 L. T. 916 ; 20 
W. R. 882), where ** M. was the holder of an unregistered bill of 
sale from C. dated the 9th of January, 1869. On the 10th of 
March, 1871, the sheriff seized the goods of C. comprised in the 
bill of sale. On the 14th of March M. left a man on the premises 
of C. jointly with the sheriff's officer. On the following day C. 
was adjudicated bankrupt, and M., in ignorance of and after the 
adjudication, paid out the sheriff's officer and entered into possession. 
On a motion by M. that the trustee be ordered to pay to him the 
proceeds of the sale of the goods : It was held that the bill of sale 
being unregistered was void as against the trustee ; that no such 
possession was taken by M. as to relieve him from the effects of 
non-registration; that payment out of the sheriff's officer did not 
better his position, and that the proceeds of the sale of the goods 
belonged to the trustee, but charged with the repayment to M. of 
the moneys paid by him to the sheriff." The official receiver 
really thinks the present case is a proper one to make repayment, 
but he is unwilling to do so without an order of the Court. The 
question is whether the payment has benefited the estate. If so 
the estate cannot take the benefit mthout recouping the money. 

W. W. Aldridge the official solicitor : for the official receiver. 

The official receiver objects to the case being made a precedent. 
A first dividend has been paid and the official receiver has retained 
a sufficient sum in hand to meet this claim. He is quite willing 
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to leave the matter in the hands of the Court, but he does not wish 1887, 
the ease to be made a precedent. In bb 

AtBHPOBDi 

Cave, J. : 

This is an application first, to rehear the application which was Judgment. 
originally made before me on November 22nd last, and secondly, 
assuming that the Court decides to rehear, that it shall make an 
order on the official receiver as trustee to pay to the applicant the 
sum of 482. 6s. 8d., rent of premises in the occupation of the bank- 
rupt. The facts are these : — The bankrupt, on July 7th, 1886, was 
in difficulties. He had executed a deed of arrangement, and there 
was a meeting on that day to discuss the advisability of accepting 
a composition of 6«. in the pound. The landlord of the debtor's 
premises was present and threatened a distress, and at the request 
of some of the creditors. Levering paid the rent then due and saved 
the goods from the distress. The attempt to arrange with the 
creditors outside the Court was not successful. A bankruptcy 
petition was filed, and ultimately the goods preserved by the pay- 
ment made by Levering were realised and the proceeds paid to the 
official receiver as trustee for distribution amongst the creditors. 
Under those circumstances Levering applied to the official receiver 
to pay the rent, as being a payment of which the creditors had 
reaped the benefit. The official receiver very properly declined to 
make any such repayment without the sanction of the Court, and 
on November 22nd, application was made to the Court and refused. 
The present application is for a rehearing and a reversal of the 
order then made. Now with reference to the question of rehearing 
generally, it is impossible to found such an application on the 
materials presented previously to the Court, and the Court ought 
not, except in the case of clear mistake, to be asked to rehear 
on the same materials as were before it on the previous occasion. 
On the other hand, if different materials are found, the applicant 
may apply to the Court by way of indulgence to rehear. In the 
present case there are materials which ought to have been placed 
before me before, and on that ground I consent to rehear the 
case. Now in the first place as to the general right of anyone 
to recover in cases somewhat similar to the present, I certainly do 
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1887. not intend to lay down a role and establish a precedent that eTery- 

hTvE ^^^ ^^^ makes a payment with his eyes open after act of bank* 

Atshfo&d, ruptcy, can come down on the trustee and ask for repayment on 

ex pabtb 

LoTSBDco. the groand that the estate has reaped a benefit. The case which 
went furthest appears itohe Ex parte Mutton, In re Cole (L. B. 14 
Eq. 178) 9 and I think that case goes to the very extreme limit* 
There is no rule of law which entitles a man who makes a yoluntary 
payment to recover the payment from the person who may happen 
to be benefited by it, and I should be slow to introduce a di£ferent 
rule into bankruptcy. It is no part of the duty of a judge to be 
generous with the money of the creditors, and he ought not to be 
so. In this case undoubtedly the circumstances are somewhat 
favourable to Levering. He was not a volunteer altogether because 
he was requested to make the payment by some of the principal 
creditors. Further, the payment undoubtedly has benefited the 
estate, and the official receiver admits that under similar circum- 
stances he himself would have made the payment. There is also 
this most important tsLci, which was not before me in November, 
and which has influenced me much both in determining to rehear 
this case and in coming to the decision to which I have come, 
namely : — that the majority of the creditors, in number and value, 
have expressed their willingness that this payment should be made 
to Mr. Levering. That is to my mind a very strong point. After 
the act has been done and they are in a position to judge whether 
it was beneficial or not, a majority of the creditors say it is bene- 
ficial, and that the money ought to be repaid. If there had been 
any doubt as to how far the payment had been beneficial I should 
only have ordered repayment to the extent of the benefit to the 
estate. But here the whole payment was beneficial. If it had 
not been made the landlord would have distrained, and then there 
would have been the expenses of the distress in addition. I do not 
think it reasonable that the Court should require that every creditor 
should consent to payment out, and where the payment is made at 
the request of the creditors, and a majority desire afterwards that 
repayment should be made, I do not think the Court will be going 
too far if it makes an order. But I cannot put the estate to any 
expense. It is right that Mr. Levering should get the money 
back which he has paid, but it is not right that the creditors. 
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especially those who do not specifically consent, should be put to igsr. 

further expense. Therefore, although there will be an order to j^^ 

repay the 48Z. 6«. 8d., the oflScial receiver must retain his costs of Atshpobd, 

the hearing out of the amount, and hand over the balance to the LoYSKiNa. 
applicant. 

Order accordingly. 

Solicitors : Rooks dk Co., for Messrs. Lovering & Co. 
W. W. Aldridge, for the official receiver. 

Cases relied upon and referred to :— 

Ex parte Kennardy In re Humphreys, 21 L. T. 684. 
Ex parte Elliott, In re Jermyn, 8 M. & A. 664. 
Ex parte Mutton, In re Cole, L. R. 14 Eq. 178 ; 41 L. J. 
Bank. 57 ; 26 L. T. 916 ; 20 W. E. 882. 
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PKACnCE. 

COURT OF In RE BETTS & BLOCK, Ex parte THE BOARD OF TRADE. 

APFRAL. 
Bbforb 
THB Maotzb Bankruptcy Act, 1883, section 24, sub-sections (2) and (3) ; and section 28, sub' 

OF THB Rolls, section (2). 

FaT, L.J., 
LopBs, L.J. Discharge — " Conduct " of Bankrupt — Befusal to submit to Medical Examination 

18ft7. ^or purpose of Life Insurance — Duties of Debtor as to Realisation and Distri* 

Mali 2nd and" Held: (1.) That on application by a bankrupt for his dischaige nnder 

^th. section 28 of the Bankruptcy Act, 1883, the Court has no jurisdiction to 

take into consideration as *' conduct *' a refusal on the part of such bank- 
rupt to submit to a medical examination with a view to life insurance for 
the purpose of enabling the trustee in the bankruptcy to realise to better 
advantage a contingent reversionary interest of the said bankrupt in 
certain property. 

Fry, L. J., dissented on the facia of the case. 

(2.) That the word ^* conduct " in section 28 does not include general 
misconduct, but that if not covered by any of the specific instances men- 
tioned in that section, it must be regarded with reference to section 24 of 
the Act which defines the duties of the debtor as to the realisation and 
distribution of his property. 

(3.) That a report as to the bankrupt's conduct and af&irs signed by the 
assistant official receiver will be accepted as the *' Report of the Official 
Receiver," which the Court is required to take into consideration on an 
application for discharge. 
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HIS was an appeal on behalf of the Board of Trade and the 
trustee in the bankruptcy against an order of Mr. Registrar 
Giffard, suspending the discharge of the bankrupt, H, J. Block, 
for six months. 

The ground of the appeal was that the punishment so imposed 
was too lenient, and that the learned registrar wrongly declined to 
take into consideration a matter of conduct on the part of the said 
bankrupt. 

On September 28th, 1885, a receiving order was made against 
the bankrupts trading in partnership as provision merchants under 
the style of Betts dt Block, and they were subsequently adjudicated 
bankrupt. 

The liabilities were estimated at about lidOL, with assets 2062* 
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The bankmpt Block had also a reversionary interest in the sum i887. 
of 2000Z., contingent upon his sarviTing his mother, and in order i^Pm 
to effect a sale of this contingent reversionary interest the trustee Bmrs and 
in the bankruptcy called upon him to sign a requisition and submit Ex pa&tb 
to a medical examination so as to enable such trustee to effect a ^p Tkadb. 
policy of insurance on his life. 

This the bankrupt Block refused to do, and upon application by 
him for his discharge the official receiver reported that to this 
extent he had failed to aid to the utmost of his power in the 
realisation of his property. 

From the evidence it appeared that the trustee had received an 
offer from an insurance company to purchase the contingent 
reversionary interest in question for the sum of 8002., provided 
that an insurance was effected on the life of the bankrupt. 

It was also stated that in February 1885, Block himself 
attempted to raise money upon the security of the reversionary 
interest for the purposes of his business, and then submitted to a 
medical examination with a view to msurance, the proposal being 
accepted by the insurance office, but the negotiations fell through. 

The learned registrar, however, held that on the authority of a 
case previously decided he could not take into consideration the 
refusal of the bankrupt to submit to a medical examination, but he 
suspended the order of discharge for six months upon other 
grounds. 

From that decision the Board of Trade and the trustee in the 
bankruptcy now appealed. 

Sir Edward Clarke, Solicitor-General (Linklater with him) : for 
the Board of Trade. 

The registrar considered himself as a matter of law debarred 
from considering this refusal of the bankrupt to submit to 
examination. The registrar did not exercise any discretion, but 
said that he was bound by law. The case on which he relied 
is that of In re Garnett, Ex parte the Official Receiver (see ante, 
Vol. n., p. 286, L. R. 16 Q. B. D. 298), in which it was held 
by Mr. Justice Gave that the provisions of the section of the 
Bankruptcy Act, 1869, relating to the duties of a debtor as to 
discovery and realisation of property apply to an examination of the 
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1887. 
Ik rb 

BbTTS A2f d 

Block, 

Bx PARTE 

THB Board 
OF Trade. 



debtor in respect of property, ** and that the Court could not under 
the section make an order for the personal examination of the 
debtor as to the state of health with a view to insurance." In the 
present case as early as February, 1885, the bankrupts knew they 
were insolvent, and then resort was had to this reversionary 
interest. The debtor Block endeavoured to raise a loan on the 
security of the reversion, and although the matter fell through 
it was not until credit had been obtained on tlie representation that 
the proceeds of the loan would be given to the creditors. Block 
was actually then medically examined and passed. 



[Fbt, L.J. : I see that the " Beport of the Official Receiver " in 
this case is signed by the assistant receiver. Is that regular ? ] 

That is provided for by the Rules. Rule 238 of the Bankruptcy 
Rules, 1886, provides that *' The Board of Trade may, by general 
or special directions, determine what acts or duties shall be 
performed by the official receiver in person, and in what cases he 
may discharge his functions through the agency of his clerks 
or other persons in his regular employ, or imder his official 
control." And by Rule 2S9 ''An assistant official receiver, 
appointed by the Board of Trade, shall be an officer of the Court, 
like the official receiver to whom he is assistant, and, subject to the 
directions of the Board of Trade, he may represent the official 
receiver in all proceedings in Court, or in any administrative or 
other matter. Judicial notice shall be taken of the appointment of 
an assistant official receiver, and he may be removed in the same 
manner as is provided in the case of an official receiver." 

[Fby, L.J. : Very well.] 



Section 24 of the Bankruptcy Act, 1888, provides by sub- 
section (2) that every debtor against whom a receiving order is 
made shall " generally do all such acts and things in relation to his 
property and the distribution of the proceeds amongst his creditors 
as may be reasonably required." And by sub-section (S) '' He 
shall, if adjudged bankrupt, aid, to the utmost of his power, in the 
realisation of his property and the distribution of the proceeds 
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among his creditors." Upon that section and npon the facts i887. 

stated in the report of the official receiver it was submitted that i^Tu 

this refdsal of the bankrupt was conduct which could be taken into ^^™ ^^ 

* Block, 

consideration on the application for discharge. Ex pabte 

THB BoAliD 



OP TlUDB. 



[LoPESy L.J. : The object of the policy is to enhance the yalue. 
Is that realisation of his property under sub -section (8) ? To my 
mind it is not realising the assets, it is doing something which 
will enhance the value.] 

The bankrupt is bound under the section to do everything he can 
to satisfy the debts. There is really no reason for the refusal, and 
the bankrupt did not attempt to assign any reason. Under 
section 28 the registrar would be entitled to consider the question 
on application for discharge. By sub-section (2) of section 28, on 
the hearing of such application ''the Court shall take into con- 
sideration a report of the official receiver as to the bankrupt's 
conduct and affairs.*' The trustee here has only asked the bankrupt 
to do for the benefit of his creditors that which the bankrupt 
proposed to do for his own benefit before the bankruptcy, and it is 
unreasonable for him to refuse. It is an act in relation to his 
property. The case of In re Oamett, Ex parte the Official 
Receiver (see ante, Vol. 11., p. 286, L. R. 16 Q. B. D. 298), only 
decided that the Court could not order the bankrupt to submit 
to medical examination. Even if that decision was right still 
the Court could take the bankrupt's refusal into consideration or 
an application for an order of discharge as ''conduct" within 
section 28, sub-section (2). The word "conduct" is a general 
word and is not limited by section 24. " Conduct " in section 28 
is a wider term than conduct under the Bankruptcy Act. 

[Fbt, L.J. : If you are to succeed, I think it is clear that we 
must overrule the case of In re Oamett J] 

Then I say that the case is wrong, and ought to be overruled. 
I would also just point this out to your Lordships, that the head- 
ing under which section 19 of the Bankruptcy Act, 1869, falls is 
simply " General provisions affecting administration of property." 
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1887. ^6 heading under which section 24 of the Bankruptcy Act, 1888, 
^^^ falls is " Control over person and property of debtor." 

Betts and 

Block, Linklater : 

Ex PARTS 

THE Board Iq the case of Selkria v. Davies (2 Rose, 97), Lord Eldon said, 

OF Tbadb. '' . 

*' In the able and learned exposition of the grounds of judgment 
there, it appears to have been taken for granted that the English 
commission imposed not only a moral but a legal obligation on the 
bankrupts to convey their real property in Scotland to their as- 
signees. But according to the English law there was no authority 
to compel a bankrupt to convey the real estate, and infinite difficulty 
had occasionally resulted from that circumstance. If that were a 
defect, the remedy must be applied by the Legislature. The mode 
of getting at the real property in these cases was for the creditors 
to assign their debts to some individual who proceeded against the 
heritable property according to the Scotch law ; or to withhold the 
certificate till the bankrupt consented to convey." A fair order in 
the present case would be to make what is commonly known as a 
pecuniary order. The future earnings of the bankrupt ought to 
have been attached. 

The bankrupt, H. J. Block, appeared in person, but simply 
stated that he was unwilling to submit to the examination. 

May 2nd. 

The Master of the Bolls (Lobd Esheb) : 

Judgment. This case came before the registrar under section 28 of the 

Bankruptcy Act, 1888, and it was an application for the discharge 
of a bankrupt. The registrar postponed the discharge for six 
months on other grounds, but he was asked to refuse it altogether 
on the ground of the bankrupt's conduct^ or at any rate to take 
into consideration certain conduct of the bankrupt. The conduct 
alleged against the bankrupt was that he had unreasonably declined 
to be examined by the medical man of an insurance company so as 
to enable the trustee to efiect an insurance that the trustee might 
sell and realise to better advantage a reversionary interest. The 
registrar thought he could not take that into account, and this 
appeal is consequently brought to us. It is said that the regbtrar 
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ought to have considered it, and that if he had he would have igsr. 
refused the discharge at any rate until the bankrupt had submitted j^^p^ 
to examination. The question is not whether the conduct of the ^^™ ^^ 

^ Block, 

bankrupt is fair and reasonable, but it is, What is the true con- Kx paktb 

struction of the statute ? On the one side it was said that the Tbadb. 

debtor is bound by section 24 of the Act to do '' all such acts and 

things in relation to his property and the distribution of the 

proceeds amongst his creditors, as may be reasonably required by 

the official receiyer, special manager, or trustee.'' It is said that 

this medical examination^ to enable the trustee to effect an insur- 

ance in order to fEicilitate the sale of the reversionary interest, was 

an act which the debtor ought to have done in relation to his 

property and the distribution of the proceeds, and that the request 

of the official receiyer was reasonable. The other view is that this 

act or thing was not an act or thing in relation to property and the 

distribution of the proceeds amongst his creditors within section 24, 

and if it is not within section 24, then inasmuch as it is not within 

any of the cases specifically mentioned in section 28, it was not 

such conduct of the bankrupt upon which the registrar was entitled 

to act. Now that the conduct which is to be taken into account, 

if not specified in section 28, must be something mentioned in 

section 24 I cannot myself doubt. The ^' conduct " mentioned in 

section 28, if not covered by any of the specific instances mentioned 

in that section, must be regarded with reference to the duties 

imposed by section 24. Any other conduct cannot be the matter 

of bankruptcy consideration at all. The question we have to 

consider therefore is, Was this refusal of the bankrupt a breach of 

the requirements of section 24 ? It is a serious matter, for if we 

look at sub-section (4) of that section we find that if a debtor 

wilfully fails to perform the duties imposed on him by the section, 

'' he shall, in addition to any other punishment to which he may 

be subject, be guilty of a contempt of Court, and may be punished 

accordingly." It follows therefore that if this conduct of his in 

refusing to be examined, which was undoubtedly wilful, comes 

within the section, he might be liable to punishment for contempt : 

that is — ^be sent to prison until he submits. It makes one look 

carefully to see what are the acts, the commission of which are to 

be dealt with in order to bring a man into such a position. Never- 
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1887. theless, if this is an act ** in relation to his property/' it is within 
In^ the section. What is the meaning of the words ^' in relation to 
BmsAND JxiQ property?" and is what the dehtor has done here an act ''in 
£z PABTB relation to his property '* within the section ? Medical examination 
OP Tbadb. Alone wonld clearly not do, but the bankrupt here was required to 
submit himself to a medical examination in order that a policy 
might be effected on his life. The ground and reason for the 
policy was that it would enable the reyersionary interest more 
readily to be sold. That policy neyer would be the bankrupt's. 
It would be the policy of the trustee at first, and the object of the 
policy is that it may be sold. The policy itself would be assigned 
to the purchaser. Therefore that act or thing required of the 
bankrupt relates to the formation and inyention of a piece of 
property which never has been his, which is not his, and which 
never will be his. That policy is not part of his property, and 
he is asked to submit to examination in respect of that which 
has no relation to his property. It is not even for the purpose 
of distributing the property as it is, but it is something to be 
done to add a new value to the property, and then to distribute 
that. It would be the distribution of proceeds of property which 
never was his. I cazmot bring this act within the words of the 
section. We must overrule the case of In re Oarhett, Ex parte 
the Official Receiver (see ante, Vol. 11., p. 286), if we grant this 
appeal. It is impossible to say that if the present case is within 
the Act that decision can stand. Mr. Justice Cave, in that case, 
came to the same conclusion to which I come to-day, and I decline 
to be a party to overruling his decision. It would, in my opinion, 
carry the Court to an extreme danger which it is impossible now 
to estimate. It would be an extreme danger to assume a power of 
committing for contempt in cases not specifically brought within 
the section but only dealt with generally and by implication. In 
my opinion, therefore, this appeal ought to be dismissed. 

Fry, L.J. : 

I regret much that I feel obliged to differ with the rest of the 
Court in this case, and also with the decision of Mr. Justice Cave, 
in the case of In re Oa/mett, Ex parte the Official Receiver (see 
ante^ Vol. tl.f p. 286), and I wish it to be distinctly imderstood 



OOTJRT OP APPEAL. 



177 



that my opinion is based rather upon the particular flActs of this 
case, and does not apply to every possible case. I do not propose 
to lay down any general rule. The bankrupt here had a reversionary 
interest in a sum of money contingent upon his surviving his 
mother. The bankrupt, before his bankruptcy, proposed to raise 
money on this contingent reversionary interest, and he submitted 
himself for personal examination for insurance. He says that he 
has contracted no disease since then, and there is nothing which 
has occurred to make any difference or to afford any reason why he 
should not be examined again. The trustee has had an oSet of 
800Z. if the policy is effected, but the bankrupt declines, without 
giving any reason, to submit himself to examination. Now apply 
those facts to section 24, which defines the duties of a debtor. He 
is to " execute such powers of attorney, conveyances, deeds, and 
instruments, and generally do all such acts and things in relation 
to his property and the distribution of the proceeds amongst his 
creditors, as may be reasonably required by the official receiver, 
special manager, or trustee, or may be prescribed by general rules 
or be directed by the Court by any special order or orders made in 
reference to any particular case, or made on the occasion of any 
special application by the official receiver, special manager, trustee, 
or any creditor or person interested." To my mind the Legislature 
has used words to express the greatest generality. The word 
** generally " is introduced to rebut the presumption that the 
words which follow are to be ejusdem generis with those that go 
before. Then he is generally to do all such acts. Acts which may be 
reasonably required by the official receiver, special manager or 
trustee, or may be prescribed by general rules, or be directed by 
the Court. There appears to have been an anxious desire on the 
part of the Legislature to provide for all contingencies. What are 
the acts? They are all acts in relation to his property and the 
distribution of the proceeds amongst his creditors. Is this act 
which is required of the bankrupt an act in relation to property ? 
It appears to me that it is. It is property which depends on the 
life of the bankrupt. It is property which can be realised for a far 
larger sum if the contingency on which it depends is filled up. But 
is it an act which may reasonably be required ? Most certainly yes. 
Would a reasonable and honourable -minded man be willing to do 
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this to secure a very considerable sum for his creditors ? There 
ought to be the strongest desire on the part of the bankrupt to 
submit to this examination. It is to me shocking that a bankrupt 
by thus wilfully refusing to submit to examination can deprive his 
creditors of a large sum. Then by sub-section (8) of section 24 a 
debtor if adjudged bankrupt shall *' aid to the utmost of his power 
in the realisation of his property and the distribution of the proceeds 
among his creditors." Here again the language of the Legislature 
is studiously general. Would any person aiding to the utmost of 
his power submit to this examination ? Most certainly he would. 
But if I am right in my opinion, the bankrupt might be committed 
to prison for his wilful refusal. I am not dealing with the case of 
a person, or Bpeaking of a person who has any reason, however 
small, or however delicate, or even the mere thought of having to 
submit to an examination operating on a sensitive mind. I am not 
speaking of the case of a person who refuses on any reasonable 
ground, such as illness or nervousness, or such like. I am speaking 
of this particular case, where the bankrupt has said he has no 
reason for refusing whatever, and I see no reason whatever why 
such a bankrupt should not be committed. He has acted in a most 
unreasonable manner, he has deprived the estate of ajaluable asset, 
and I have come to the conclusion, though naturally with consider- 
able distrust, that this appeal ought to be allowed. 

Lopes, L.J. : 

In this case it is said that the bankrupt has unreasonably refused 
to submit to a personal examination as a preliminary to a policy of 
insurance being effected on his life. The registrar thought that 
he could not take this into account as conduct on which he could 
refuse the discharge under section 28. Now, in my opinion, the 
word *' conduct," in section 28, does not include general miscon- 
duct. It could not include, for example, immoral conduct, however 
culpable, or the breach of any obligation, as, for example, a breach 
of promise of marriage, not connected with the bankruptcy. Con- 
duct in section 28 must be construed with reference to section 24, 
which defines the duty of the debtor as to the realisation and dis- 
tribution of his property. The question is, whether this refusal to 
submit to medical examination is an act or thing in relation to the 
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realisation of the property. In my opinion it is not a doing or 1887. 

omitting to do any act in relation to his property. It is doing an j^ ^ 

independent act, by which his property would be enhanced in valne. ^^^^ 

Neither does it come within sub-section (8). The effect of this ^^ partb 

THE BOAKD 

msurance is not a realisation of property in which the bankrupt is op t&asb. 
required to aid, but it is, as I have said, an independent and col- 
lateral act. I cannot imagine the legislature intended a man to be 
sent to prison on account of such an act. I think that the deci- 
sion of Mr. Justice Cave, in the case of In re Oamett, Ex parte 
ihe Official Receiver (see ante^ Vol. 11., p. 286), was perfectly right, 
and that this appeal ought to be dismissed. 

Appeal dismissed, 

Linklater : 

I am instructed to ask your Lordships if you will give leave to 
appeal to the House of Lords in this case. 

Thb Master of the Bolls : 
We must think over it. 

Fby, L.J. : 

My judgment was founded rather upon the facts of this particular 
case. 

May 6th. 
The Masteb of the Bolls (Lord Esheb) : 
We will give leave to appeal to the House of Lords in this case. 

Fby, L. J., and Lopes, L.J., concurred. 

Solicitors : The Solicitor to the Board of Trade, for the Board 

of Trade. 
Lawrance, Baker db Waldron, for the trustee. 

Case relied upon and referred to : — 

In re Gamett, Ex parte the Official Receiver, see ante, Vol. n., 
p. 286, L. R. 16 Q. B. D. 698. 

K 2 
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In re mutton, Ex parte THE BOARD OF TRADE. 

Bankruptcy Act, 1883, section 28, tvlhsection 3 (a). 
Discharge — Proper Books — Tra/nsadiaii outside Business, 

The bankrupt who carried on business as a hatter, made certain pur- 
chases of land and houses adjoining property belonging to himself for 
the purpose of resale. 

The books in the hattei^s business were properly kept and balancedybut 
no proper books were kept with respect to the land purchases through 
which the bankruptcy subsequently occurred. 

On appl' cation for discharge the official receiver submitted that the 
bankrupt had brought himself within the provisions of section 28, sub- 
section 3 (a) of the Bankruptcy Act, 1883, in that he had*' omitted to keep 
such books of account as are usual and proper in the business carried on 
by him, and as sufficiently disclose his business transactions and financial 
position within the three years immediately preceding his bankruptcy." 

Held : (1.) That the bankrupt in making the purchases of land under 
the circumstances was not carrying on a business, and did not fall within 
the provisions of section 28, sub-section 3 (a), by omitting to keep books 
of account. 

(2.) That such books as are usual and proper in the business carried on 
are to be kept ; and if there are no books usually kept in a particular 
trade, or if a bankrupt is not a trader, he does not fall within the sectioii 
by omitting to keep books. 

Fbt, L.J., dissented. 



T 



HIS was an appeal on behalf of the Board of Trade against an 
order of the Divisional Court in Bankruptcy, affirming an order of 
the learned judge of the Brighton County Court, by which he 
suspended the discharge of the bankrupt T. Mutton for a period of 
twelve months. 

The Board of Trade appealed against that order, on the ground 
that it was too lenient. 

The bankrupt Mutton carried on business as a hatter in Brighton. 
He also derived from his father certain property in the King's 
Road ; and, in 1882, having with one Farr conceived the idea of 
establishing an hotel in that road, and promoting a company, he 
made purchases of lands and houses adjoining his own property 
for the purpose of resale. No proper books were kept by him with 
respect to these transactions, through which he subsequently 
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became bankrupt. The books in the hatter*s buBiness carried on i887. 
by him were, however, properly kept and balanced. Inm 

On application by the bankrupt for his discharge, it was sub- Mutton, 
mitted by the official receiver that he had brought himself within the Board op 

Trade 

the provisions of section 28, sub-section 8 (a) of the Bankruptcy 
Act, 1888, in that he had '' omitted to keep such books of account 
as are usual and proper in the busineBS carried on by him, and as 
sufficiently disclose his business transactions and financial position 
within the three years immediately preceding his bankruptcy." 
And also that he had ** brought on his bankruptcy by rash anv 
hazardous speculations." 

The County Court Judge held that the books in the hatter's 
business having been properly kept and balanced, the bankrupt did 
not fall within the provisions of section 28, sub-section 8 (a), but 
that he had brought on his bankruptcy by rash and hazardous 
speculations. The discharge was therefore suspended on that ground 
for twelve months. 

The Board of Trade appealed from that order to the Divisional 
Court in Bankruptcy, but the appeal was dismissed. An appeal 
was now brought to the Court of Appeal, on the ground that 
section 28, sub-section 8 (a) of the Bankruptcy Act applies to the 
business transactions of a bankrupt generally, and that Mutton had 
brought himself within that section, for which offence some further 
punishment ought to have been imposed. 

Muir Mackenzie (Sir Edward Cla/rk, Sc4icitor-General, with 
him) : for the Board of Trade. 

The point really turns upon section 28 as to the discharge of a 
bankrupt. The report of the official receiver found that the bank- 
rupt had failed to keep proper books, and that he had brought on 
his bankruptcy by rash and hazardous speculations. The County 
Court Judge adopted the report as to the rash and hazardous 
speculations, but the question is, whether the bankrupt kept proper 
books. The general principle of the case is, whether when a 
person in trade embarks in outside speculations, the provision as 
to keeping books applies to those outside speculations. The books 
in the hatter's business were perfectly well kept. The question is, 
whether the bankrupt ought not to have kept books in his business 
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1887. — if I may so tenn it — ''of a speculator." The Comity Court 

j^^ Judge found that it was only necessary for the books in the business 

Ex^p^B ^*"^^ ^^ ^y ^™ ^ ^® kept. The proper reading of the section 

THB Board of is, that it is a breach of the section not to have kept proper books 

in his business transactions generally. The statement of affairs 

here shows gross liabilities, 39,000{. ; unsecured creditors, 7588Z. ; 

assets, 15001. The stock in trade as a hatter was only 4001. The 

great majority of the liabilities were incurred outside his trade as 

a hatter. A debtor must keep books which show his business 

transactions and financial position. 

[Fby, L.J. : As I understand your ai^ument, you say that the 
bankrupt must have kept — (1) such books of account as are usual 
and proper in the business carried on by him ; (2) as sufficiently 
disclose his business transactions ; (8) and his financial position.] 

Yes, and this debtor did not keep (2) and (8). The County 
Court Judge did not properly take into account the question of 
books ; and if he had, he would have imposed a heavier penalty. 
It is intended that the bankrupt shall have books which show his 
financial position. The official receiver was only able to get at the 
financial position of the bankrupt here by loose memoranda of the 
debtor. In the present Act there is no distinction between traders 
and non-traders. These purchases of land were made at various 
times within two or three years : the debtor borrowed money to do 
it, and tried to float the company. The question of buying for 
business, and not for business, was pointed out in In re Wallis, 
Ex parte SuUy (see ante^ Vol. IL, p. 79 : L. R. 14 Q. B. D. 
950). 

May l^th. 
The Master of the Bolls (Lord Esher) : 

Judgment. In this case the debtor had been adjudged bankrupt, and after 

he had been adjudged bankrupt he applied under section 28 of the 
Bankruptcy Act, 1883, for his discharge in the County Court at 
Brighton. The County Court judge was of opinion that the bank- 
rupt had speculated rashly, and thereupon he inflicted a certain 
punishment — ^he suspended the discharge for twelve months. But 
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it was pressed upon the jndge that he ought to have considered i887. 
that the bankrupt had not kept the books he ought to have kept. -^^ 
The learned judi^e declined to take into consideration that point. Mutton, 
The decision of the County Court judge was upheld by the the Boa&d of 
DiYisional Court, and the case therefore now comes before us. 
Now this bankrupt had been a hatter — that was his business. 
Besides being a hatter, he had some land of his own, and in order 
to make an advantage out of that land as building land he pur- 
chased some other land, and endeavoured to sell the whole. His 
idea was to sell the place once for all. This was one single 
speculation. He was not going to carry on the business — if there 
is such a business — of a land speculator. He was not going to 
buy and sell land generally. But it is said that he ought to have 
entered those transactions which he did enter into in his books — 
in some books or other. On the other hand it is argued that it is 
only necessary to keep books if a person is carrying on business in 
which it is usual to keep books, and then he must keep the usual 
books in such trade, and keep them in a particular manner, but 
that if books are not usually kept in his trade he is not bound to 
keep any, and if he is not a trader that he is not bound to keep any 
books. It was urged against that that the section obliges every- 
body to keep books, whether he is a trader or not, and in answer 
to that it was said that it would revolutionise the social life in 
England if it is compulsory to keep books of all transactions. 
The question is which view we are to accept. The words of 
section 28, subsection 8 (a) are ''such books of account as are 
usual and proper in the business carried on by him, and as suffi- 
ciently disclose his business transactions and financial position 
within the three years immediately preceding his bankruptcy." 
As to the first part there can be no doubt that such books of 
account as are usual and proper in the business are to be kept. If 
there are no books usually kept in the particular trade, the case 
cannot come within the words of the section. Then as to the next 
part, " and as sufficiently disclose his business transactions and 
financial position." I cannot help thinking that all those are 
joined together, to show what books the bankrupt must keep, and 
the mode in which he is to keep them. The section, in &ct, means 
that a man is to keep the usual books in such a manner as suffi- 
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1887. ciently to disclose his business transactions and financial position. 
j^j^ The only reasonable reading is financial position as a man of busi- 
MuTTON, ness. If we dislocate the section, and say that it is necessaiy to 
TUB BoAKD OF kecp books to show the financial position it will revolutionise social 
life in England. No one ever heard of such a thing, and that every 
one must keep books to show his financial position cannot be the 
meaning of the Act. I suppose even in that view it would mean 
every body over twenty-one. I suppose a boy at school would be 
exempt. I am of opinion that a man out of business, or a woman 
out of business, need not keep books at all ; and if a person does 
keep business books, he need not put down all his private transac- 
tions in them. I think the County Court Judge and the Divisional 
Court were right, and I entirely agree with them. 

Fry, L.J. : 

The question in this case is how far the language of section 28, 
sub-section 8 (a) of the Bankruptcy Act, 1883, applies to this bank- 
rupt. The bankrupt carried on a business as a hatter, and he had 
other transactions which are in my opinion properly described as 
business transactions. They were purchases and sales of houses 
and property which were undertaken not for the purpose of pleasure 
but with a view to profit. Now it is obvious, looking at the words 
of sub-section 8 (a), that to require this man to keep accounts of 
his small business as a hatter, and no accounts as to his other 
larger business transactions, is to detract much from the meaning 
of the section. The weightier matters would be unaffected, while 
the smaller would be treated with disproportionate accuracy. I 
cannot help thinking that the Act requires a man in such a posi- 
tion as this to keep two sets of books, one set as are usual and 
proper in the business carried on by him, and the other as suffi- 
ciently disclose his business transactions and financial position. 
But it is said that if you apply these words so to a man who carries 
on a trade, they will be applicable to a man who carries on no trade 
at all. It is said that that would revolutionise social life in Eng- 
land. I am not sure that so to speak is not an exaggeration, for 
many persons do keep acccounts, at any rate they have banking 
books which would sufficiently disclose their position. But it is 
not necessary to pursue the subject, for this is a new statute ex- 
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tending to non traders, and it is not right to construe the words as i887. 
if they applied solely to traders. In the Act of 1869 traders only j^b 
were required to keep books, but in my opinion all persons are now Mutton, 
required to do so, both traders and non-traders. That is the con- thb_Boaiu> of 
elusion to which I have felt bound to come, but I naturally feel 
great distrust as to its correctness, especially as I differ both with 
the other judges of this Court and those who decided the case 
below. 

LoFES, L.J. : 

I agree with the construction put on this section by the Master 
of the Bolls, and I cannot agree with the construction put upon it 
by Lord Justice Fry. If the conclusion to which Lord Justice 
Fry has come to is right, every private gentleman who carries on 
no business whatever would be bound to keep books. It is said 
that there are the bankers' books. But they are kept by the 
bankers, and in that case a discharge might be refused because the 
bank happened not to keep the books properly. Moreover in the 
present case I am not prepared to say that these transactions of 
the bankrupt as to the land were a business, and I am at a loss 
to see what books could be kept here and how they could have been 
kept. '* Financial position " in the section is not financial position 
aliunde, but financial position with regard to the business carried 
on. In my opinion the decisions below were right, and that this 
appeal ought to be dismissed. 

Appeal dismissed. 

Solicitor : The Solicitor to the Board of Trade, for the Board of 
Trade. 

Cases referred to : — 
In re WaUis, Ex parte SuUy, see ante, Vol. IE., p. 79, L. B. 
14 Q. B. D. 960. 
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In be BUKGESS, Ex pabtb BUKGESS. 

Bankruptcy Act^ 1883, tectum 32. 

DitqualificatioTu of Bankrupt — Refusal of Certificate to Remove — Mieoofidiict — 

Proeecution for Libel. 

Held : That the words " misfortune without any misconduct " in section 
32, sub-section 2 (6) of the Bankruptcy Act, 1883--which provides for the 
granting of a certificate for the removal of the disqualifications of a bank- 
rupt — mean pure misfortune as distinguished from and without misconduct, 
and the word " misconduct '' in that section is not to be interpreted with 
reference to section 28 of the Act, or confined to the " conduct" therein 
specified. 

The bankrupt, who was the editor of a newspaper, was indicted for a 
libel and sentenced to three months' imprisonment and to pay the costs of 
the prosecution. 

During the time he was in goal all his property was sold under a bill of 
sale given for the purposes of the defence, and he subsequently presented 
his own petition. 

On appeal from a decision of the County Court Judge refusing a certdfl- 
cate under section 32, sub-section 2 (6), of the Bankruptcy Act, 1883. 

Held : That the bankruptcy was caused by the libel, the sentence, and 
the imprisonment ; that it was impossible to say that such bankruptcy was 
caused by misfortune without any misconduct on the bankrupt's part ; and 
that the refusal of the certificate was right. 
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HIS was an appeal from a decision of the learned judge of the 
County Court at Norwich refusing to the bankrupt, E. Burgess, a 
certificate under section 82, sub-section 2 (b) of the Bankruptcy 
Act, 1888, for the removal of disqualifications. 

Section 82 provides — ** (1.) Where a debtor is adjudged bank- 
rupt he shall, subject to the provisions of this Act, be disqualified 
for (a) sitting or voting in the house of Lords, or on any committee 
thereof, or being elected as a peer of Scotland or Ireland to sit and 
vote in the House of Lords ; (b) being elected to, or sitting or 
voting in, the House of Commons, or on any committee thereof; 
(c) being appointed or acting as a justice of the peace ; {d) being 
elected to or holding or exercising the office of mayor, alderman^ or 
councillor ; {e) being elected to or holding or exercising the office 
of guardian of the poor, overseer of the poor, member of a sanitary 
authority, or member of a school board, highway board, burial 
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board, or select vestry. (2.) The disquaUfications to which a bank- jgg^^ 
rnpt i^ subject under this section shall be removed and cease if J""*^ 
and when — (a) the adjudication of bankruptcy against him is an- BuBasss, 
nulled ; or (J)) he obtains from the Court his discharge with a cer- Bubobsb. 
tificate to the effect that his bankruptcy was caused by misfortune 
without any misconduct on his part. The Court may grant or 
withhold such certificate as it thinks fit^ but any refusal of such 
certificate shall be subject to appeal. (8.) The disqualifications 
imposed by this section shall extend to all parts of the United 
Kingdom." 

The bankrupt Edward Burgess, who was a printer and publisher 
at Norwich, and was also editor of the Daylight newspaper in that 
city, presented his own petition in August, 1886. 

At the preceding summer assizes the debtor had been indicted 
for a libel published in his paper, to which he raised the defence 
that the said libel was true and to the public interest, but he was 
found guilty and sentenced to three months' imprisonment and to 
pay the costs of the prosecution. 

For the purposes of his defence, &c., Burgess had given a bill of 
sale over his goods, machinery, plant, &c., and while he was in 
prison the property was sold under the bill of sale and the debtor 
presented his petition. 

On application for his discharge the report of the ofiGicial receiver, 
after referring to the proceedings above mentioned and to the 
affairs of the bankrupt as disclosed in the public examination, went 
on to say that " the bankrupt asserts that his losses and deficiency 
have arisen through law costs and other expenses incurred in 
several actions brought against him, some of which were success- 
fully defended and others of which he lost, and which have 
necessarily involved a very heavy outlay." And the official receiver 
submitted that the bankrupt had been guilty of offences under 
section 28 of the Bankruptcy Act, 1888, in that he had continued 
to trade after knowing himself to be insolvent, and that he had also 
on a previous occasion made a private composition arrangement 
with his trade creditors. 

The total liabilities appeared to be 1509Z,, out of which sum 
628Z. was for costs in the prosecution at Ipswich, 725Z. for loans, 
and about 256Z. for trade and personal debts. 
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1887. ^6 discharge of the hankrupt was, however, granted on his 

I^Trb consenting that judgment be entered to pay the official receiver 

Burgess, 5^, Jq ^}^q pound by instalments under section 28, sub-section (6), 

BuEOBss. but the application for a certificate under section S2 of the Act was 

refased. 

The learned County Court judge, in determining the case, said 
that he had to decide whether the bankrupt was entitled to his 
discharge as well as to a certificate under section 82, sub-section 
2 (b). With regard to the discharge there was no difficulty at all, 
for it was understood that certain terms were to be agreed upon. 
The official receiver and all the parties were agreed that the 
bankrupt was entitled to his discharge upon certain terms. But 
that did not touch the important question of the certificate. 
He refused the certificate not merely on the ground of what took 
place at Ipswich, though that was a very grave matter nobody 
could doubt, but he also took into account what was put before him 
by the official receiver. The public had a right to feel secure that 
the law of bankruptcy should be administered in all its provisions 
with full effect. A judge had to the best of his ability to decide on 
the facts. The disqualification might be removed if the judge was 
of opinion that the bankruptcy was caused by misfortune without 
any misconduct on the part of the bankrupt. He could not say 
such was the case here. He understood by the word " misfortune " 
something unforeseen that came upon a man without any possibility 
of remedy, or which could not be guarded against. No doubt 
the thing which had brought the greatest embarrassment on the 
bankrupt was the criminal trial. Then there was the fact that the 
bankrupt continued to trade after knowing himself to be insolvent, 
and after having made a certain composition some years ago with 
his creditors when others were not included. He was therefore 
forced to the opinion that the bankruptcy was not caused by 
misfortune, nor was it without misconduct on the part of the 
bankrupt, and the certificate must be refused. 

From this refusal of the certificate the bankrupt now appealed. 

E. Cooper WiUis, Q.C. : for the bankrupt Burgess. 

The County Court judge allowed himself to be influenced too 
much by the report of the official receiver. With regard to the 
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charge of trading after knowing himself to be insolvent^ all that igsr. 
occurred was that a year or so previously the debtor called his j"^^^ 
creditors together and arranged to pay the trade creditors a certain Burobss, 
sum, the cash creditors standing by. The object of that was that Bubgbss. 
the debtor should continue to carry on business and eventually pay 
the cash creditors. The cash creditors approved, and by that 
arrangement the debtor improved his position. The bankruptcy 
was caused solely by misfortune. After the debtor was imprisoned 
his property was sold under the bill of sale at a great depreciation. 
It was a forced sale. The plant valued at 894Z. sold for 850Z., and 
the good-will only fetched 501. The property would have fetched 
double if sold in the ordinary course. The debtor intended to 
carry on business, but all his machinery and plant were sold^ and 
during his imprisonment he was ruined. 

[Mathew, J. : Here is a man who has a criminal prosecution 
against him. He sets up an idle defence. The County Court 
judge says that he cannot say the bankruptcy was caused by 
misfortune without misconduct. Is not that a mild way of 
putting it ?] 

In one sense it might be said that it is wrong to commit a libel, 
but is it a misconduct within the meaning of the Act ? '' Mis- 
conduct " is contrary to " conduct;" and section 32 of the Act is 
a corollary to the discharge section 28. In section 28, sub-sec- 
tion (2), there is the phrase '' the bankrupt's conduct and affairs." 
Conduct in section 82 must be that within section 28. In the case 
of In re Beits d Block, Ex parte the Board of Trade (see ante, 
p. 170), it was held that the word " conduct," in section 28, does 
not include '' general misconduct ;" and having regard to that 
decision and the section, what the bankrupt has done here is not 
'^ misconduct " under the Act. Even assuming that it is mis- 
conduct the bankruptcy was caused by misfortune. The real 
cause of the bankruptcy was the imprisonment, which was caused 
by the bill of sale holder selling the property. The cause was the 
sale by the bill of sale holder. 

Muir Mackenzie : for the official receiver; and, 

H. Browne : for Mr, Stanley, a creditor, were not called on. 
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Iir KS 
Btrosss, 

BXPA&TB 
BtTSGBSS. 

Judgment. 



Mathbw, J. : 

This case presented an impossible task for Jifr. Willis. He has 
done all that could be done, but it mast be unsnccessfol. The 
simple question is, whether the County Court Judge was wrong in 
refusing to say that the bankruptcy was caused by misfortune 
without misconduct. The debtor was the editor of a paper at 
Norwich. A matter of libel was inserted in his paper, and there 
was a criminal prosecution. Two defences appear to have been 
raised — (1) that the libel was true ; and (2) that it was published 
in the public interest. The defence failed, and a severe sentence 
was imposed for a case of the kind. In order to defend the case 
the debtor borrowed money. He had not means otherwise to defend 
it. When the debtor was in gaol the bill of sale holder required 
repayment, and by that time the liabilities of the debtor were 
increased by the costs of the prosecution. He was unable to make 
repayment, and the bill of sale holder sold. The debtor was left 
wholly without means, and presented his petition. His discharge 
was afterwards granted on his consenting to judgment being signed 
against him ; but it would appear he also wished to hold some 
public functions, and he applied under section 82, sub-section 
2 (b), for a certificate, which was refused. That section pro- 
vides that the disqualifications to which a bankrupt is subject 
shall be removed and cease if and when ''he obtains from the 
Court his discharge with a certificate to the effect that his bank- 
ruptcy was caused by misfortune without any misconduct on his 
part." Now it is only necessary to state the case here to show 
that this appeal must be futile. What has been attempted to be 
said in support of it? Last night Mr. Willis seemed to admit 
that certain crimes against person and property might be mis- 
conduct, but he said that libel would not be so. I am not aware of 
any such distinction. But to-day Mr. Willis sought to place even 
a narrower construction on the section. He said that we must 
interpret '' misconduct " in section 82 with reference to section 28 
of the Act. I see no reason whatever for adopting such a con- 
struction. I think section 82 meant what it says, ''misfortune 
without any misconduct." It means pure misfortune as distin- 
guished from and without misconduct. In this case it is said that 
the Court ought not to come to the conclusion that the bankruptcy 
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was caused by anything but misfortune, but when the facts are i887. 
referred to there is only one interpretation which can be put upon i^*^ 

them. I am of opinion that the decision of the County Court Buboess, 

judge was clearly right, and that there was no other possible way Bubgbss. 
of treating this case. 

Cave, J. : 

I am of the same opinion. The moment the facts are made 
plain this case is really beyond the reach of argument. The 
County Court judge was asked to certify that the bankruptcy was 
caused by misfortune without misconduct. There is no qualifi- 
cation in the section to the word misconduct. It implies blame, 
and imdoubtedly, I think, it implies moral blame — moral blame 
not of a trivial character. Here the debtor was the editor of a 
paper. He inserted a libel. . There was a prosecution, and he was 
sentenced to three months' imprisonment and to pay the costs. 
The sentence, severe as it is for an offence of that nature, shows 
considerable moral delinquity on the part of the bankrupt. The 
bill of sale was traceable to the prosecution, and in his examination 
the bankrupt himself says, " I was thus ruined by the sacrifice on 
the disposal of my property during my imprisonment." The 
bankruptcy was caused by the libel, the sentence, and the imprison- 
ment. Was the bankruptcy in such case caused by misfortune or 
by misconduct? And can it be said that it was caused by mis- 
fortune without misconduct ? The bankruptcy was caused by the 
crime, and it is now said that it was not caused by misconduct, and 
was caused by misfortune without misconduct. It is impossible to 
discuss such a question. 

Appeal dismissed with coats. 

Solicitors : Storey db Crowland, for the bankrupt Burgess. 
J. Stanley, for a creditor. 

The Solicitor to the Board of Trade, for the Board 
I of Trade. 

Case relied upon. 

In re Beits & Block, Ex parte the Board of Trade, see ante, 
p. 170. 
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In be bates, Ex parte LINDSEY. 

Bankruptcy Act, 1883, section 4, mb-sectian 1 (g). 

Bankruptcy notice — Final judgment — Interpleader order — Stay of execution — 

Formal defects. 

On January 1 4th, 1887, judgment was recovered against the debtor for 
4461., and execution was issued under which the sheriff levied ; but a 
third person having claimed the goods, an interpleader order was obtained, 
whereby upon payment of 20L into Court by the claimant, the sheriff was 
directed to withdraw. 

On March 14th, 1887, a bankruptcy notice under section 4, sub-sec- 
tion 1 (g)f of the Bankruptcy Act, requiring payment of the debt, was 
served upon the debtor, but the notice was dismissed by the registrar of 
the County Court, on the ground that within the meaning of the section 
execution had been stayed. 

Held: (on appeal) (1.) That in any event there had been do stay, 
except as to 20Z. ; that in the case of In re Ford^ Ex parte Ford (see ante, 
VoL III., p. 283), the whole amount of the judgment debt had been 
levied, and the case was so distinguishable ; and that the creditor was 
entitled to issue a bankruptcy notice. 

(2.) That the fact that the creditor had omitted to insert his name in the 
heading of the bankruptcy notice, such heading being left " Ex parte . . . ." 
— the notice being sued out by him in person, and giving complete 
information on the face of it who the creditor was — did not render the 
notice invalid. 

(3.) That the fact of the notice claiming the whole debt of 446Z. 
without considering the 20Z. which might be stayed, only amounted to a 
formal error which the Court would rectify. 



T 



HIS was an appeal from an order of the registrar of the 
Banbury County Court dismissing a bankruptcy notice issued 
against the debtor Bates, on the ground that execution on the 
judgment on which such bankruptcy notice was founded had been 
stayed within the meaning of section 4, sub-section 1. (g) of the 
Bankruptcy Act, 1883. 

Section 4, sub-section (1) provides that a debtor commits an act 

of bankruptcy (jf) " If a creditor has obtained a final 

judgment against him for any amount, and execution thereon not 
having been stayed, has served on him in England, or, by leave of 
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the Courts elsewhere, a bankraptcy notice under this Act, requiring i887. 
him to pay the judgment debt in accordance with the terms of the i^^ 
judgment, or to secure or compound for it to the satisfaction of the Bates, 
creditor or the Court, and he does not, within seven days after Lindsby. 
senrice of the notice, in case the service is effected in England, 
and in case the service is effected elsewhere, then within the time 
limited in that behalf by the order giving leave to effect the service, 
either comply with the requirements of the notice, or satisfy the 
Court that he has a counterclaim, set-off or cross demand which 
equals or exceeds the amount of the judgment debt, and which he 
could not set up in the action in which the judgment was 
obtained." 

On Januaiy 14th, 1887, judgment was recovered against Bates 
for the sum of 446Z. 188. 9d. 

A fi, fa. was issued and the sheriff attempted to seize, but the 
goods were claimed by a third party, the debtor's wife. 

The sheriff interpleaded, and on January 28th, 1887, an inter- 
pleader order was obtained whereby upon payment of 20{. into 
Court by the claimant the sheriff was directed to withdraw. 

On March 14th, 1887, a bankruptcy notice was served upon the 
debtor under section 4, sub-section 1 (g) of the Bankruptcy Act, 
but on March 22nd this notice was dismissed by the County Court 
registrar. 

From that order dismissing the bankruptcy notice the creditor 
lAndsey now appealed. 

E. Cooper WiMs, Q.C. : for Mr. Lindsey. 

The order was that on payment of 20Z. into Court the sheriff 
should withdraw. It was at any rate only a levy for 20Z., and if 
the debtor had other goods in the bailiwick, the sheriff might pro- 
ceed on those. The only case against me is that of In re Ford 
Ex parte Ford (see ante, Vol. III., p. 283, L. R. 18 Q. B. D. 
896). In that case ** On August 28rd, 1886, judgment was reco- 
vered against the debtor for 98Z 98. 6d., and execution was issued, 
under which the sheriff levied on August 26th. On September 1st 
a third party having claimed the goods, an interpleader order was 
obtained by the sheriff under which the claimant paid 120Z. into 
Court, and thereupon, in pursuance of the order, the sheriff with- 

M.B. — ^VOL. IV, 
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1887. 

In iiB 
Bates, 
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drew from possession. On September 20th, the issue in the inter- 
pleader was settled, but on Sept. 27th, before such issue was 
decided, the judgment creditor served on the debtor a bankruptcy 
notice under section 4, sub- section 1 (g) of the Bankruptcy Act, 
1883. On an appeal from the decision of the County Court regis- 
trar refusing to set aside this notice, it was held : that when the 
interpleader order was made and an issue directed, it was in sub- 
stance a stay of execution until such issue in the interpleader was 
decided ; and that the creditor, not being in a position to issue 
execution on the judgment, was not entitled to serve a bankruptcy 
notice on the debtor at the date when such notice was served." 
But in that case the sheriff had seized to cover the whole amount. 
The mere payment of 201, into court cannot act as a stay of execution 
for U6l. 



Beddall : for the judgment debtor. 

In the case of In re Ford, Ex parte Ford (see ante, Vol. lH., p. 
288, L. R. 18 Q. B. D. 896), Mr. Justice Cave in his judgment 
said, '^ In this case the sheriff had seized sufficient goods to 
produce the sum for which he was to levy, but when the inter- 
pleader order was made, and an issue directed, he could do nothing 
more until that issue had been decided ; for until it was decided he 
could not know whether he should make a return of Jieri feci, or 
proceed to levy on other goods of the debtor in his bailiwick, or if 
there were no such other goods, make a return of nuUa bona. Nor 
could the judgment creditor issue another fi. fa. into another 
country, for as is established by Chapman v. Bowlhy (8 M. & W. 
249) a second^. /a. cannot be issued until the first is returned, for 
if anything has been recovered under the first writ the second must 
recite it, and must be indorsed with a direction to levy the balance 
only ; and the sheriff in this case could not return the first writ 
until the issue was decided, for until then he could not know 
whether to make a return of fieri feci or nulla hona. This was, 
therefore, in substance a stay of execution until the issue in the 
interpleader was decided." 



[Mathew, J. In that case the sheriff had seized to cover the 
whole amount.] 
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Then I have two other points. There are two defects in this i887. 
bankmptcy notice which render it invaUd. The heading of the j^^ 
notice is left simply " Ex parte ." The name of the applicant Bates, 

XiX PABTE 

is not inserted. In the case of In re Hodges (L. K. 8 Ch. App« Lucdset. 
204 ; 42 L. J. Bank. 56 ; 28 L. T. 823), a debtor summons was 
taken out in the name of the secretary of a company, limited, for 
a debt due to the company, and it was held that the summons was 
irregular. Lord Selborne in his judgment said, ^' This summons 
is a special statutory proceeding inyolving important circumstances, 
and all proper forms must be strictly complied with." This Court 
considered that case, and appears to have followed it in the case of 
In re Winterbottom, Ex parte Winterbottom (see ante, p. 5 ; L. K. 
18 Q. B. D. 446), where it was held that the proceedings in con- 
nection with serving a bankruptcy notice on a judgment recovered 
by a company must be taken *' in the name and on behalf of the 
company, and not by the liquidator in his own name.'' The head- 
ing is a material part of the notice, and the omission of the 
applicant's name renders it invalid. The notice is insufficient. 

[Cave, J. In Winterbottom' s case the WTong person sued out the 
notice. The liquidator who had no right to give a notice. In this 
case the right person sued out the notice and he puts his name in 
the body of the notice. If no name appeared anywhere it might 
make a difference, but here the notice is signed by the applicant in 
person.] 

Further, this notice did not state the true amount. This notice 
requires the debtor to pay 446Z. 18«. 9e2., when as to 20Z. at any 
rate he is not liable. Execution has at any rate been stayed to the 
extent of 20L The section ought to be very strictly construed. 

Mathew, J. : 

I am of opinion that this appeal must be allowed. The objection Judgment. 
taken before the registrar was that the judgment had been stayed. 
It appears that the judgment had been signed for 446Z. AJi.fa, 
was issued and the sheriff levied. A claim was set up to the goods 
and there was an interpleader order under which upon payment of 
20/. into Court by the claimant, the sheriff was directed to with- 

o 2 
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1887. draw. The judgment was at any rate not stayed except as to 202., 

I^K a^d i* ^^^^d ^ ^^^ d^^y <>f *^« 8^«"ff if ^1^^'^ ^^'« ^*^«^ g^s in 
Bates, the bailiwick to levy for the balance. The case of In re Ford, Ex 

Ex PARTE 

LiNDSBY. parte Ford (see antCy Vol. III., p. 283), is quite distinguishable. 
There the whole amount of the judgment debt had been levied. 
The creditor was not in a position to issue another Ji. fa. The 
sheriff was not in a position to proceed on other goods. Then two 
other objections were raised here which were not dealt with by the 
registrar, and upon those we are asked to set this notice aside. 
But they appear to me to belong very much to that class of formal 
objections which would come under section 143 of the Bankruptcy 
Act, which says that "No proceeding in bankruptcy shall be 
invalidated by any formal defect or by any irregularity, unless the 
Court before which an objection is made to the proceeding is of 
opinion that substantial injustice has been caused by the defect or 
irregularity, and that the injustice cannot be remedied by any order 
of that Court.*' Here a blank was left in the title of the notice 

which was left " Ex parte ." But in other respects the notice 

is correct. It specifies the judgment creditor and the debt, and it 
is sued out by the creditor in person. There is complete intima- 
tion on the face of the notice as to who the creditor is, and the 
objection seems to me to be a purely formal one. Then it is 
further said that the notice claims the whole amount, and it is 
contended that execution has at any rate been stayed as to 20^ 
But that is in my opinion a formal defect which the Court is bound 
to correct. No substantial injustice has been caused, and the 
mistake ought to be remedied. 

Cave, J. : 

I am of the same opinion, and I have veiy little to add. Some- 
what strong language appears to have been used by the learned 
lord in the case of In re Hodges, and we must be careful not to 
apply that language to different circumstances in such a way as to 
make this section which we are now considering of no effect. If 
we did so, a man who had a bankruptcy notice served on him would 
have nothing to do but to endeavour to pick out some purely formal 
defect in order to make such notice void. In In re Hodges (L. B. 
8 Ch. App. 204), a debtor summons was taken out in the name of 
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the secretary of a company, limited, for a debt due to the company. 1887- 
It was held that the summons was irregular, and Lord Selborne jj^ ^j 
said that the summons was a special statutory proceeding involving j;^ p™^^ 
important consequences, and that all proper forms must be strictly Lindset. 
complied with. But when we get to the objection in this case we 
find that the right person took the proceedings against the right 
person in the proper manner. All that was done was that the 
name of the applicant was omitted in the heading to the form 
given. If a man against whom proceedings are taken properly by 
a proper person in the proper manner, could be allowed to sit still 
and successfully set up a formal objection like this, which amounts 
to little more than a clerical error, it would be most dangerous. 
The clause was intended to be worked, and that would not be 
working it. Both the objections taken relate in my opinion to mere 
formal defects, and nothing more. 426Z. at any rate was unpaid, 
and the debtor did not pay or give security. The appeal must be 
allowed with costs here and below. 

Appeal allowed with costs. 

Solicitors : Gamlen^ Burdett do Woodhouse, for Mr. Lindsey. 
J. Evans, for the Debtor. 

Cases relied upon or referred to : — 

In re Ford, Ex parte Ford, see aiite. Vol. HI., p. 283 ; L. R. 

18 Q. B. D. 896. 
In re Hodges, L. R. 8 Ch. App. 204 ; 42 L. J. Bank. 66 : 28 

L. T. 823. 
In re Winterbottom, Ex parte Winterbottom, see mite, p. 5 ; L. 

R. 18 Q. B. D. 446. 
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DIVISIONAL In re CAMPBELL, Ex parte CAMPBELL. 

COURT. 

Before Bankruptcy Act, 1883, section 4, 8uh-8ection 1 ((f). 

MATHBlfl', J., 

AND Act of Bankruptcy — Remaining out of England xoith intent to Defeat or Delay 

^^fioV*'^' (7raft7(w« — Date of Act of Bankruptcy, 
1887« 



March Vlh 



In January, 1886, tbe debtor whose business was largely connected with 
Central America called on his bankers informing tliem that he was about 
to visit that country and obtained from them an advance of 2,000^ 

The money was not repaid, and in July, 1886, a circular was sent to the 
creditors by the solicitors of the debtor stating that he was in difficulties 
and calling a meeting in order that their wishes might be ascertained. 

After some difference of opinion it was finally resolved by a committee 
appointed for that purpose, that the debtor should be requested to stay in 
America in order to realise his assets there, and a telegram was thereupon 
sent to him by his solicitors to that effect. 

The committee still continued to meet, but no communications having 
aiTived from the debtor, and his solicitors having declined to accept service 
of a writ, while it was ascertained that the debtor's London office had 
been closed, the bank in September, 1886, presented a bankruptcy 
petition. 

Held : That the object with which tlie creditors accorded permission to 
the debtor to remain in Americi^ was in order that he might realise his 
assets : that the conduct of the debtor in not communicating with the 
creditora and also in respect of the non-acceptance of service of the writ, 
together with other attendant circumstances, afforded ample evidence of an 
intention to stay abroad for the purpose of defeating his creditors within 
the meaning of section 4, sub-section 1 {d) of the Bankruptcy Act, 1883 ; 
and that the Court would have neglected its duty if it had refused to 
make a receiving order. 



T 



HIS was an appeal on behalf of the debtor from a receiving 
order made against him in the Manchester County Court. 

The debtor, Campbell^ carried on business in Manchester and 
London as an agent and foreign merchant, and the principal part of 
his business being with Central, America, he was in the habit of 
occasionally visiting that country. 

In January, 1886, Campbell called at the Union Bank and 
informed the manager that he was about to go to Central America, 
and also that he required the sum of 2,0001., which was ad- 
vanced to him to be repaid by the representatives of the debtor in 
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England. Campbell left England in February, and this advance 1887. 
waa dniy repaid, and lent again and repaid on several occasions jj^ j^,, 
until July, 1886, when the cheque given to the bank was refused l^^™^^' 
payment. Campbbll. 

On July 18, 1886, a circular was sent to the creditors by the 
solicitors of the debtor in the following terms : — ** We regret that 
owing to complications Mr. Campbell has been compelled to consult 
us, and in his absence in America we have placed his books in the 
hands of Messrs. Drury & Elliott, accountants. We beg to request 
you to attend a meeting to be held, &c., when a statement will 
be placed before you and the wishes of the creditors may be 
ascertained." 

At this meeting a difference of opinion prevailed amongst the 
creditors as to the advisability of directing Campbell to continue 
in America for the purpose of realising his assets there, and a 
committee was finally appointed, of which the manager of the 
Union Bank was a member, for the purpose of determining what 
was best to be done. The committee resolved that the debtor 
should be requested to stay in America to realise his assets, 
and a telegram was thereupon sent to him by his solicitors as 
follows : — 

'' Cannot remit by telegram details. Funds short. Creditors 
say will give time. They are desirous you stay collect assets. 
Can you hold without suspending? No English assets except 
C. S. Campbell & Co." 

The meetings of the committee went on until September, but no 
communications arrived from Campbell, and his solicitors having 
declined to accept service of a writ, and it having been ascertained 
that the debtor's London office had been closed, the Union Bank 
on September 14th, 1886, presented a petition against him, the act 
of bankruptcy alleged being under section 4, sub-section 1 (d) of 
the Bankruptcy Act, 1883, that he departed and remained out of 
England with intent to defeat or delay his creditors. 

On December 16th| 1886, a receiving order was made, and from 
that order the debtor Campbell instructed his solicitors now to 
appeal. 

Herbert Reed : for the debtor CampbelL 
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1887. At the meeting which was held in July there were two sections 

iVIms ^^ creditors, the one was desirous that Campbell should stay in 

Campbell, America, and the other disapproved of that course, but the com- 
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Campbell, mittee appointed to determine what was best to be done, on which 
the Union Bank was, determined that he should stay for the pur- 
pose of realising his assets, and the telegram to that effect was 
sent. The Union Bank attended the other meetings, and they 
knew that no communication was sent to Campbell, requesting him 
to return. The original resolution was never rescinded nor were 
the debtor's solicitors ever informed that he ought to come back. 
The real effect of making the receiving order on the act of bank- 
ruptcy alleged was to say that Campbell committed an act of bank- 
ruptcy in February. I submit that it could never be found that a 
man who communicates with his creditors and tells them he is 
going abroad, and at the request of the creditors stays abroad » 
commits an act of bankruptcy under the section. Even if in July 
the creditors had said they wished Campbell to return, he could 
only just have got home before the petition. The post is five weeks 
there and five weeks back. 

[Mathew, J. : Did the solicitors at the meeting suggest any 
willingness on the part of Campbell to come back ?] 

There is no evidence of that. The secured creditors, who were 
in the majority, were desirous that he should stay. The bank 
knew of the telegram, and they did not \^Tite for him to come over. 
It is true that before the petition his solicitors declined to accept 
service of a writ. When the petition was presented they opposed 
it. The chief assets were in Central America, and the debtor was 
directed to stay and realise those. The clerks closed the London 
ofiice simply because there was no business to do. 

[Mathew, J. : If that was done with the authority of Campbell 
it seems to imply a renunciation of England.] 

The chief assets were in America, and if the office in London 
was shut after the assets here had been collected it was to save 
useless expense while he stayed to collect the rest. 
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[Mathew, J. : I£ the creditors allow a man to stay like that they i887. 

reasonably expect to be informed of his proceedings. Here the i^Tbb 

remittances stopped and the cheques were dishonoured. A man Campbell, 

who acts in such a manner puts himself in a very dubious position.] Campbell. 

The sole object of his staying was to realise the assets and get 
money. 

[Mathew, J. : When he is told on what grounds he may stay, 
Tiz., that he may realise. Is he not bound to communicate? 
The telegram says, we will give you time for the purpose of 
realising. The assumption is that Campbell did nothing.] 

[Cave, J. : The persons who instruct you are the very persons 
who decline to accept service of a writ. They have instructions to 
oppose bankruptcy proceedings but not to accept service of a writ. 
That is just what a man would do who intended to defeat his 
creditors.] 

If the creditors hold meetings up to September, and do not tell 
the debtor to come back, is it not to be assumed that they are 
willing for him to stay ? The date to be looked at is September 
14th when the petition was presented, and if the debtor had been 
written to in July he could not have got back then. 



[Mathew, J. : He has not come back yet.] 



Then when did he begin to stay abroad ? The date of the act 
of bankruptcy must, by Bule 176 of the Bankruptcy Bules, 1886, 
be inserted in a receiving order and here there is none. The 
receiving order was on December 16th. The petition was on 
September 14th. 

JS. Cooper WiUis, Q.C. (Taylor, Q.C., with him) : for the 
Union Bank were not called upon. 

Mathew, J. : 

I am clearly of opinion that this appeal must be dismissed, jadgment. 
Such an appeal ought never to have been brought at all. There is 
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1887. abundant evidence that from the first Campbell did not contemplate 

In rs coming back. Within three months of the petition he had afforded 

Ex^AKra ^^ ^^® conduct ample evidence that he would stay abroad to defeat 

Campbbll. his creditors, and the receiving order was rightly made. 

Cave, J. : 

I am entirely of the same opinion. The registrar would have 
been neglecting his duty if he had not made a receiving order in 
this case. We will, however, vary the order to this extent that 
we will insert August 1st as the fixed date on which the act of 
bankruptcy was committed. 

Appeal dismissed with costs. 

Solicitors : Foss <& Ledsain, for the debtor Campbell. 
Merriman d Son^ for the Union Bank. 
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^FRyf LX^' Administration in Bankruptcy of Estate of Person Dying Insolvent^Awidance 
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of Voluntary Settlement. 

Held: That section 47 of the Bankruptcy Act, 1883, which deals with 
the avoidaQce of voluntary settlements does not apply where the estate of 
a person dying insolvent is being administered in bankruptcy under 
section 125 of the Act. 
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HIS was an appeal from a decision of Mr. Justice Cave, 
refusing a motion on behalf of the chief official receiver under 
section 47 of the Bankruptcy Act, 1883, for a declaration that a 
post-nuptial settlement executed by Ootild was void. 



COUET OF APPEAL. 



203 



The case raised the question whether section 47 of the Act 
which deals with the avoidance of yoluntary settlements applies 
where the estate of a person dying insolvent is being administered 
in bankruptcy under section 125. 

On November 14th, 1880, the settlement sought to be set aside 
was executed by the settlor Gould. 

On April 17th, 1885, Qould died, and on September 26th, 1885, 
a writ for the administration of his estate was issued out of the 
Chancery Division of the High Court. 

On February 15th, 1886, an order was made by Mr. Justice 
Peabson, transferring the proceedings from the Chancery Division 
to the Bankruptcy Court for administration pursuant to section 
125 of the Act. 

On February 25th, 1887, application was made to the Court 
under section 47 of the Bankruptcy Act, to set aside the settlement 
executed by the deceased debtor, but the application was refused 
on the ground that where the estal^ of a deceased insolvent is being 
administered in bankruptcy under section 125, section 47 does not 
apply. 



1887. 

In BE 
Gould, 

Ex PAKTB 

Chibf 

Official 

Rbceiteb. 



Mr. Justice Cave in the course of his judgment said : — " It is 
contended on behalf of the ofEcial receiver that sub-section (6) of 
section 125 is to be read as if it stood, all the provisions of 
Part ni. of this Act, that is to say of the pai*t relating to the 
administration of the property of a bankrupt, shall apply." On 
the other side it was urged that the sub-section should read as if it 
stood, all such of the provisions of Part III. as relate to the 
administration of the property of a bankrupt shall apply. The 
words are ambiguous and are not incapable of being read in either 
way. It is therefore desirable to ascertain what was the condition 
of the law on the subject before the Act of 1888 was passed. 
By the Judicature Act of 1878, section 25, sub- section (1), it was 
enacted that '' In the administration by the Court of the assets of 
any person who may die after the passing of this Act, and whose 
estate may prove to be insufficient for the payment in full of his 
debts and liabilities, the same rule shall prevail and be observed as 
tp the respective rights of secured and unsecured creditors, and as 
to debts and liabilities proveable, and as to the valuation of 
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IXBB 

Gould, 

£x PABTB 

Chibf 

Official 

Kecbitbb. 



annuities and future or contingent liabilities respectively as may 
be in force for the time being, under the law of bankruptcy with 
respect to the estates of persons adjudged bankrupt.*' This enact- 
ment was repealed before it came into operation, but was re-enacted 
by the Judicature Act of 1875, section 10. There was much 
difference of opinion among the judges as to the effect of this 
section, but the better view seems to be that the section only 
introduced into the administration of an insolvent estate by the 
Court of Chancery, the bankruptcy rule that a secured creditor 
could only prove for the balance of his debt after deducting the 
value of his security, and did not vary the assets or bring into 
them anything which apart from this section would not have been 
assets. (In re Withernsea Brick WorkSf L. R. 16 Ch. Div. 837 ; 
In re Maggi, L. R. 20 Ch. Div. 646 ; In re D'Epineuil, L. R. 20 
Ch. Div. 217.) The last named case is important. It was there 
contended that the 10th section of the Judicature Act of 1876 
applied the rules of bankruptcy eo as to make an unregistered bill 
of sale void as against the unsecured creditors of an insolvent 
estate. But said Fry, J., " the words of the section are that the 
rules of bankruptcy are to be applied in the administration of the 
assets. The assets in this case include only the equity of redemption 
of the goods comprised in the bill of sale ; that may be adminis- 
tered as part of his estate. What belonged to the other persons 
cannot be so administered ♦ * ♦ i grant this application on 
the ground that the section is not intended to enlarge the assets to 
be administered, but only to vary the rights of the persons entitled 
to the assets." Bearing this decision in mind and turning to 
section 126 of the Act of 1883, we find that the estate of the 
deceased debtor is to be administered in bankruptcy or according 
to the law of bankruptcy. The trustee is to realise and distribute 
the property of the debtor according to the provisions of that Act. 
So far I find nothing indicating an intention to enlarge the assets 
to be administered, nothing to indicate that the scope of section 
126 of the Act of 1888 was larger in this respect than the scope of 
section 10 of the Judicature Act of 1876. Then coming to sub- 
section (6), all the provisions of Part III. relating to the adminis- 
tration of the property of a bankrupt, shall, so far as the same are 
applicable, apply to the case of an administration order under this 
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section^ in like manner as to an order of adjudication under this 
Act. Here again I find no clear indication of any intention to vary 
the assets; and, looking to the interpretation which had been 
placed in the cases I have cited on section 10 of the Judicature 
Act of 1875, 1 certainly should have expected a clear indication 
had it been intended to depart from the lines laid down in that Act 
and to enlarge the assets to be administered. Part III. of the 
Act of 1888 is divided into five portions. The first, embracing 
sections 87 to 42, is headed 'Proof of debts.' The second, 
including sections 48 and 44, is headed ' Property available for 
payment of debts.' The third, extending from sections 45 to 49, 
is headed 'Effect of bankruptcy on antecedent transactions.' 
The last two, comprising sections 50 to 57 and 58 to 65, are 
headed respectively * Realisation of property,' and ' Distribution of 
property.' Speaking generally, there can, I think, be no doubt 
that the last two portions apply to an administration under section 
125, though even in those portions there are sections, such as 52 
and 64, which would not be applicable. The trustee is to realise 
and distribute the estate, and these are the portions of Part III. 
which apply particularly to Realisation and Distribution. The 
first portion, comprising sections 87 to 42, would also seem to be 
generally applicable, though here too there are sections as to which 
I should entertain doubts. When, however, we come to the 2nd 
and 8rd portions, I feel a great difficulty in seeing how any of 
them can apply to the case of an administration under section 125. 
I cannot see how sections 48 or 44 can apply to such a case. 
Sections 45 and 46 also seem inapplicable. Then we come to 
section 47, the section sought to be applied in this case. I confess 
I fail to see how a settlor can be said to have become bankrupt 
because he has died insolvent. Nor again can I understand how 
section 48, avoiding fraudulent preferences can be made to apply 
to a person dying insolvent. Had the legislature intended that 
these sections should apply, I should have expected to find some 
provisions showing how they were to be applied. ♦ * ♦ ♦ * 

The official receiver now appealed to the Court of Appeal. 

Bigham, Q.C. (Muir Mackenzie and Mclntyre with him) : for the 
Official Receiver. 
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By snb-seotion (6) of section 125 it is provided that '' With the 
modifications hereinafter mentioned all the provisions of Part III. 
of this Act relating to the administration of the property of a bank- 
rupt, shall, so far as the same are applicable, apply to the case of 
an administration order under this section in like manner as to an 
order of adjudication under this Act." Part III. of the Act is 
intituled '' Administration of Property,*' and includes section 47. 
The order of administration is equivalent to the order of adjudication 
in the case where a bankrupt is alive. Against me it is said 
that those sections of Part HE. which relate to the distribution of 
the property of the bankrupt only apply. But the legislature 
intended to give the same rights to the creditors of a deceased 
insolvent as the creditors of a Uving insolvent have. 



Window^ Q,C. {Yate Lee with him) : for the trustees of the 
settlement were stopped by the Court. 



Judgment. 



The Master of the Bolls (Lobd Esher) : 

I am of opinion that this appeal must fail. I shall really give 
my judgment by saying that I agree with every reason given in his 
judgment by Mr. Justice Cave. What is the estate with which 
section 125 is dealing ? Is it only the estate of the deceased 
debtor, or does it also include the property of other persons ? The 
law of bankruptcy under certain circumstances does deal with the 
property of other persons as well as that of the bankrupt, but in 
that case the powers to do so are conferred in plain terms. It was 
decided under section 10 of the Judicature Act, 1875, that if the 
legislature intended under such statutes as these that the property 
of other persons should be dealt with, it ought to say so in plain 
terms, and if it did not say so plainly the legislation would be con- 
fined to the estate of the debtor. In this Bankruptcy Act the 
legislature distinctly says that when a matter is in bankruptcy the 
property of the debtor divisible among his creditors shall include 
under certain circumstances property of other persons. But when 
the legislature comes to deal in section 125 with the estate of a 
deceased debtor it leaves out the words necessary to include the 
cases where the property of other persons is being dealt with, and 
confines it carefully *o the estate of the deceased debtor. Under 
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Bab-seotion (6) of section 125, ''All tbe proyisions of Part lEL of 
this Act relating to the administration of the property of a bank- 
rapt, shall, so far as the same are applicable, apply to the case of 
an administration order under this section in like manner as to an 
order of adjudication under this Act/' The provisions of Part III. 
nrhioh are applicable to the estate of the deceased debtor are to 
apply. What parts of the provisions of Part III. are applicable to 
the property of the debtor ? Section 47, which it is endeavoured to 
apply now, is a part which does not apply to the property of a 
debtor but to the property of the trustees of the settlement. It is 
not the property of the deceased man. It is the property of the 
trustees. Therefore the parts of Part III. which are vouched in 
sub-section (6) of section 125 are not applicable here, and section 
47 is not applicable. This property was not the property of the 
deceased debtor. I adopt all the reasons given by Mr. Justice 
Cave. 



. 1887. 

In be 
Gould, 

Ex PARTS 

Chief 

Oppicial 

Bbcbivbh. 



Fby, L.J. : 

For many years the estates of deceased insolvent persons were 
administered in the Court of Chancery, and that Court was in the 
habit of administering the property of the deceased debtor alone, 
and not that of other persons. Again, for many years before 1888, 
the Courts of Bankruptcy had been administering the estates of 
bankrupts, and of treating as part of those estates the property in 
certain circumstances of other persons, for example, property in the 
order and disposition of the bankrupt. Section 47 of the Bank- 
ruptcy Act provides that certain settlements shall be void against 
the trustee in bankruptcy, and the property comprised in them 
would be administered as part of the property of the bankrupt. 
That being so, the legislature thought fit to apply by section 125 
certain portions of the Bankruptcy Law to the administration of 
the estates of deceased debtors. Section 125, sub-section (1), pro-- 
vides that a creditor may present a petition for an order '' for the 
administration of the estate of the deceased debtor, according to 
the law of bankruptcy." What is dealt with is the estate of the 
deceased debtor, and not the estate of third persons. The words 
'' according to the law of bankruptcy," only define the method of 
administration and not the subject-matter to be administered. If 
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it had intended otherwise the legislature wonld have used clear lan- 
guage to that e£Eect. Then in sub-section (6), '' all the provisions 
of Part m. of the Act relating to the administration of the pro- 
perty of a bankrupt, shall, so far as the same are applicable, apply 
to the case of an administration order under this section." That 
is an order for the administration of the estate of the deceased 
debtor and nothing else. Therefore the sections which are applic- 
able to the administration of the estate of a deceased debtor alone 
apply, and the Court cannot administer other persons' property as 
if it was the property of the debtor. 

Lopes, L. J. : 

I cannot say that section 125 is as clear as it might be, but I 
have come to the conclusion that what is referred to in it is the 
debtor's property. The expression '' deceased debtor's estate," is 
used throughout the section, and I do not think the legislature can 
have intended to include the property of other persons. When the 
legislature defined the property of a bankrupt in section 44, it did 
it with the utmost care, and made it include in certain cases 
property of other people. No such definition is given in section 
125. I am of opinion that section 47 is not applicable, the 
property there dealt with being the property of other persons. 

Appeal dismissed mth costs. 

Bigham, Q.C, Will your lordships give leave to appeal to the 
House of Lords in this case ? 

The Master of the Bolls. No. 

Fbt, L. J., and Lopes, L. J., concurred. 

Leave to appeal refused. 



Solicitors : Smiles <t Co., for the Official Receiver. 

Roopers dt Whately, for the trustees of the settlement. 
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In re ASHCBOFT, Ex parte TODD. court op 

APPEAL. 
Bankruptcy Act, 1883, section 47. Before thh 

Avoidanct of Voluntary SettUment^RetrospecHve effect of Section 47. th* Rolls, 

Fry, L.J., 

Held: That only those parts of section 47 of the Bankruptcy Act, Lopes, L. J. 
1883, which are identical with Sfection 91 of the Bankruptcy Act, 1869, ]^ 
have a retrospective effect : and that therefore section 47 does not so jfay i^th and 
apply to the case of non-traders, or as regards the requirement of proof 20^. 
by parties claiming under the settlement that the interest of the settlor 
passed to the trustees of such settlement on the execution thereof. 

Fbt, L. J., quare whether section 47 is retrospective at all. 

In 1887 the bankrupt executed a deed whereby after reciting his title to 
certain shares, it was agreed that the trustees therein mentioned should 
stand possessed of the said shares as soon as the same should be trausf erred 
to them upon trust for the settlor's wife during her life and after her 
death on further trusts for the benefit of the settlor and his children. 

The deed contained no covenant or obligation binding the settlor to 
cany out its provisions, and no actual transfer of the shares to the trustees 
was executed until Februarv, 1886. 

In April, 1886, the settlor was adjudicated bankrupt. 

Held: That the instrument executed in 1877, inasmuch as it imposed 
no obligation on the settlor in respect of the shares, was not a settlement : 
but that the transfer executed in 1886, was a settlement within the 
meaning of section 47, sub-section (3) of the Bankruptcy Act, 1883, which 
includes in the said term any conveyance or transfer of property : and 
that such settlement was therefore void against the trustee in the bank- 
ruptcy under sub-section (1) of section 47, in that the settlor became 
bankrupt within two years after the date thereof. 
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HIS was an appeal from an order of Mr. Justice Cave directing 
that certain shares in the Dutch Bhenish Bailway Company be 
transferred to the trustee in the bankruptcy* 

In April, 1877, the bankrupt Ashcroft, who was then in partner- 
ship with one Story, was desirous of making a settlement on his 
wife and children. At that time he was possessed among other 
property of certain furniture, plate, and household e£Eects; of a 
reversionary interest in some bank annuities and stock ; and of 80 
ehares in the Dutch Bhenish Bailway Company. 

By an indenture dated. April 27th, 1877, after reciting his title 
to the above-mentioned property, and that he was desirous o 

M.B. — VOL. IV. P 
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1887. Bettling the whole of it upon trust for the benefit of his wife, 

^JJ^^ himself, and his children, and for the purpose of effectuating that 

AsHCROPT, intention was about to transfer the shares into the names of Messrs. 

Ex PABTB imJJ 

Todd. Todd and Miller, it was witnessed that Ashcroft assigned to Toad 
and Miller the plate, furniture and effects, and his interest in the 
bank annuities and stock, to hold as to the plate, furniture and 
effects on the trusts thereinafter declared for the benefit of his wife, 
himself, and their children. 

By the same indenture it was further agreed that Todd and 
Miller should stand possessed of the bank annuities and stocks, 
and also of the shares as soon as the same should be transferred to 
them upon trust to pay the dividends to his wife Hannah Bell 
Ashcroft, during her life for her separate use without power of 
anticipation, and after her death on further trusts for the benefit 
of the settlor and his children. 

At the time of the execution of the deed the certificates of the 
shares were handed over to Todd and Miller, and on May 17th, 
1877, Ashcroffs solicitors gave a written notice to the trustees of 
the will of the late Peter Ashcroft, in whom the bank annuities and 
stock were vested, and also to the Dutch Bhenish Bailway Company, 
that by the above-mentioned indenture the 80 shares were directed 
to be held by Todd and Miller upon the trusts therein men- 
tioned. 

Notice of the delivery of the certificates was given to the agent 
of the company in England, but owing, as was alleged, to the 
uncertainty of one of the trustees as to his exact responsibility, no 
transfer of the shares to Todd and Miller was executed until 
February 19th, 1886, and in the meantime Ashcroft continued 
to receive the dividends and apply them to his own use. 

On April 21st, 1886, Ashcroft filed his petition in the London 
Bankruptcy Court, and on April 80th he was adjudged bank- 
rupt. 

On March 4th, 1887, application was made to the Court by Mr. 
Kirby, the trustee in the bankruptcy, for a declaration that he was 
entitled to the shares in question and for an order for their transfer 
to him, which application was allowed. 

From this decision, Messrs. I'odd and Miller, the trustees of 
the settlement now appealed. 
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Winslow, Q.C. (Sidney Woolf with him) : for the trustees of i887. 
the settlement. ^T^ 

In ub 

The section which we have to consider is section 47, suh-section Ashcroft, 
(1), of the Bankruptcy Act, 1888, which provides that "Any Todd. 
settlement of property not being a settlement made before and in 
consideration of marriage, or made in favour of a purchaser or 
incumbrancer in good faith and for valuable consideration, or a 
settlement made on or for the wife or children of the settlor of 
property which has accrued to the settlor after marriage in right 
of his wife, shall, if the settlor becomes bankrupt within two years 
after the date of the settlement, be void against the trustee in the 
bankruptcy, and shall, if the settlor becomes bankrupt at any 
subsequent time within ten years after the date of the settlement 
be void against the trustee in the bankruptcy, unless the parties 
claiming under the settlement can prove that the settlor was at the 
time of making the settlement able to pay all his debts without the 
aid of the property comprised in the settlement, and that the 
interest of the settlor in such property had passed to the trustee of 
such settlement on the execution thereof." This settlement was 
executed in 1877, and was merely perfected in 1886. Section 47 
is not retrospective. At any rate it is not retrospective in so far as 
it relates to non-traders, and as to the words " and that the interest 
of the settlor in such property had passed to the trustee of such 
settlement on the execution thereof," for those words are new. 
They were not in the corresponding section of the Act of 1869, 
and they could not have been foreseen. This section was con- 
sidered in the case of In re Player, Ex parte Harvey, where 
according to the report of that case as given in the Laiv Journal 
(54 L. J. Q. B. 654), Mr. Justice Mathew said : " * * * it was 
argued in the first place that this section was not retrospective, and 
does not apply to transfers or settlements made previously to this 
Act. But the section in question is in substitution for and iden- 
tical in terms with a section in an earlier Act. It has been over 
and over again successfully contended that the later Act in such a 
case is to be read with the earlier ; and not to do so, in fact, would 
result in there being a period where neither Act applied. It is 
plain, therefore, that the later Act is in substitution for the 
earlier, and except in so far as it varies the former is retrospective." 

P 2 
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Judgment. 



So far as the section contains any new matter it is not retrospec- 
tive, and that part of it which requires the property to have passed 
to the trustee on the execution of the settlement is new. There is 
always an objection to anything being held to be retrospective 
which interferes with vested rights. (Counsel also referred to 
Suttees V. Ellison, 9 B. & G. 750 ; Moon v. Burden, 2 Ex. 22.) 

Yate Lee : for the trustee in the bankruptcy. 

The settlement was made after the passing of the Bankruptcy 
Act, 1888. The transfer took place after the Act passed. It was 
within two years of the settlor's bankruptcy, and is absolutely void 
under section 47. Nothing passed to the trustees until the 
transfer, and down, to that there was no settlement. The settlor 
had in no way deprived himself of the shares. The settlement 
was executed on February 19th, 1886. Before that the bankrupt 
divested himself of nothing. Sub-section (8) of section 47, 
provides that '' ' Settlement ' shall for the purposes of this section 
include any conveyance or transfer of property." There was 
nothing binding on the settlor before the transfer. He could not 
have been bound at all. (Counsel referred to Milroy v. Lord, 4 
De G. F. & J. 264.) Then, if the first instrument was a settle- 
ment, in the case of Ex parte Dawson, In re Dawson (L. R. 19 
Eq. 432 ; 44 L. J. Bank. 49 ; 82 L. T. 101 ; 23 W. R. 354), the 
corresponding section of the Act of 1869, was held to be retrospec- 
tive. And in the case of In re Salaman, Ex parte Salaman (see 
ante, Volume 11., p. 61, L.R. 14 Q.B. D. 936), it was held by this 
Court that the quasi-penal provisions of section 28 of the present 
Bankruptcy Act, with regard to the granting of a bankrupt's 
discharge, are retrospective, in that they apply to the conduct of 
the bankrupt previous ta the time when the Act came into 
operation. 

May 20<fe. 
The Masteb of the Rolls (Lobd Esher) : 

This case will depend on the true construction of section 47 
of the Bankruptcy Act, 1883, and upon the true view of the facts 
of the case. The debtor, Ashcrqft, executed a document in 1877 
which assumed to be a settlement of property upon trustees for 
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his wife and children, but no transfer took place. In 1888 this i887. 
Bankruptcy Act was passed. In April, 1886, Ashcroft became j'^'^ 
bankrupt. Some few months before the bankruptcy — viz. in Ashchoft, 

* * " JKx PARTE 

February, 1886 — the property named in the document was actually Todd. 
transferred to the trustees. The question is whether this property 
which consists of certain shares in the Dutch Bhenish Bailway, is 
to remain in those trustees or whether — Ashcroft having become 
bankrupt as I have said— it is to pass to the trustee in the bank- 
ruptcy for distribution amongst the creditors. It was argued that 
the document of 1877 is a settlement within the meaning of 
section 47 of the Bankruptcy Act, 1888, and that it is void on the 
ground that the interest of the settlor in the property had not 
passed to the trustee of the settlement on the execution thereof. 
Therefore, it is alleged that the whole of section 47 is retrospective 
and applies to a settlement which was executed in 1877. The 
settlement, if it is a settlement, is not impeached on the ground 
that it was dishonourable. Now it may not be necessary for the 
purpose of deciding this case to determine whether section 47 is 
retrospective or not. But the point was fully argued. It is an 
important point and I think it right to state my opinion upon it. 
Section 47 of the present Bankruptcy Act is a copy of section 91 
of the Act of 1869, but it introduces at the end a new stipulation — 
the parties claiming must show " that the interest of the settlor in 
such property had passed to the trustee of such settlement on the 
execution thereof.*' Now it appears to have been stated by Mr. 
Justice Mathew, that so much of a new enactment as is identical 
with the former enactment does apply to matters taking place 
before the new enactment was passed, but that any new portion of 
such enactment is not retrospective. At first sight that looks like 
a modification of the general rule that an Act is not retrospective 
unless it is so specially enacted, if part of a section may be held to 
be retrospective so far as it is identical with a former section, and 
part not. The question is a very important one here, because this 
section 47 applies to a new class of persons — it is not confined to 
'' traders,'* as was the case under the former Act. It also contains 
the new stipulation I have mentioned before at the end of sub-section 
(1). Is it a good and true principle to lay down with regard to such 
an enactment, dealing with such subject matter and in such a 
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1887. manner, to say that so mucb of it as is a copy of a previous Act shall 
bTsB *PP^y *^ matters taking place before the new Act of which it forms 
Abhckoft, a part came into operation but that new matter shall not apply ? The 
Todd. general rule is that a new Act shall not be treated as retrospective 
unless it is so specially stated. But if we say that that rule applies, 
what happens ? The former Act is repealed, and what is to be done 
when we find that, owing to the old Act being repealed, those parts 
which would have applied to large classes of persons and things 
done when it was in existence, would fail owing to the new Act 
being passed ? How are we to determine the construction of the 
new section in such a case? Certainly by looking at the conse- 
quences. Could it be conceived that the legislature contemplated 
the results which would be thus brought about ? It is incon- 
ceivable that the legislature, when it repeats the terms of the 
former section, intended that those persons who had broken 
through the terms of the old statute, and had done what it must 
be presumed it thought wrong, should escape all consequences 
owing to the repeal of the older statute. Therefore, so far as this 
new statute does repeat the former one, it is obvious to my mind, 
that the legislature intended to replace the former enactment by 
this without any interval, and that so far this enactment does 
apply to matters taking place before it passed. But why should 
this principle of construction be carried further? Is there any 
such reason as that I have given above why such a construction 
should be applied to new stipulations ? There is no reason that I 
can see. I see a reason for the one but not for the other. The 
general rule of construction for new statutes applies, and it is only 
modified with respect to those sections or parts of sections, which 
are identical with the former statute on the subject. I think, 
therefore, that only those parts of section 47 of the present Act 
which are identical with section 91 of the Act of 1869, have a 
retrospective effect. If that is so, this section would not apply to 
people who were not '' traders," because as to that it is new. And 
it would not apply as to the last part of sub-section (1), which is a 
new enactment. Therefore, the document of 1877, if it is a 
settlement at all, will not be invalidated under the section by 
reason of the interest of the settlor not having passed to the 
trustee on its execution. 
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Bat then it was argued with regard to this particular case that the i887. 
document of 1877 is not a settlement at all within the meaning of iP^^ 
the statute. It was intended, I think, to be a settlement. But it ^^hcroft, 

' ' Ex PARTE 

did not impose any legal obligation on the settlor to settle any Todd. 
property. There was no coyenant that he would settle. It left it 
free to him whether he would settle or not, and there is no power 
in any Court which could have forced him to settle any such 
property at all. Is that a settlement such as is contemplated by 
.the Act ? It leaves the property in the settlor's possession, which 
does not pass to the trustees except at his pleasure. In my 
opinion such a document is not a settlement within the meaning of 
the statute, and cannot properly be called a settlement at all. 
Therefore we need not be troubled with the next question — yiz., 
whether such a document, followed by a transfer of the property 
within two years of the bankruptcy comes within sub-section (3), 
and I shall not pretend to decide that point. As we hold that the 
first document was not a settlement at aU, the only question is. 
Was the transfer of the property in February, 1886, after the 
passing of the Bankruptcy Act, 1888, and within two or three 
months of the debtor's bankruptcy, a settlement within the mean- 
ing of section 47, sub-section (3), which provides that " settlement " 
Bhall include " any conveyance or transfer of property " ? Clearly 
it is a conveyance or transfer within the words of that sub-section, 
and if it is a settlement within the meaning of the section it is void 
by the terms of the section. I am of opinion that the section 
applies to that transfer. No question arises as to the retrospective 
effect of the Act. It is such a settlement as is intended by the Act 
to be made void as against the creditors, and the property in 
question must belong to the trustee in the bankruptcy. 

Fby, L. J. : 

I am of the same opinion, though perhaps on rather different 
grounds. The section with which we have to do is section 47 of 
the Bankruptcy Act, 1883, which provides for the avoiding of 
settlements in two cases. First, " Any settlement of property not 
being a settlement made before and in consideration of marriage, 
or made in favour of a purchaser or incumbrancer in good faith and 
for valuable consideration, or a settlement made on or for the wife 
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1887. or children of the settlor of property which has accrued to the 
In itB settlor after marriage in right of his wife, shall, if the settlor 
eTpar^' becomes bankrupt within two years after the date of the settlement, 
Todd. be void against the trustee in the bankruptcy.*' We must consider 
whether that clause applies. By sub-section (3) of section 47» 
*' Settlement shall for the purposes of this section include any 
conveyance or transfer of property." Here we have a transfer of 
property after the passing of the Act, within about two months of 
the bankruptcy, and that transfer is of this character that, if it had 
not been executed the shares would have been the property of the 
bankrupt at the time of the bankruptcy and distributable amongst 
the creditors. Such a transfer is clearly within the mischief aimed 
at by the Act. It is also plainly within the words of the section, 
which include any transfer of property. I have no hesitation, 
therefore, in saying that the transfer of February, 1886, is within 
section 47 and is void. It is not necessary to decide whether the 
former instrument of 1877 was a settlement, though I agree with 
the Master of the Rolls in thinking it was not. Then as to the 
second portion of section 47, a settlement such as I have mentioned 
before, ''shall, if the settlor becomes bankrupt at any subsequent 
time within ten years after the date of the settlement be void 
against the trustee in the bankruptcy, unless the parties claiming 
under the settlement can prove that the settlor was at the time of 
making the settlement able to pay all his debts without the aid of 
the property comprised in the settlement, and that the interest of 
the settlor in such property had passed to the trustee of such 
settlement on the execution thereof." The last condition is a new 
enactment. I am clearly of opinion that the section cannot be in 
toto retrospective, because where a statute imposes some conditions 
which it is impossible to comply with at the passing of the Act, 
that statute cannot apply to anterior transactions unless the inten- 
tion of the legislature is clearly expressed to that effect. There is 
no evidence here of any intention of the legislature to take this 
section out of the general rule. I am of opinion, therefore, that 
this section is not in toto retrospective. As to whether or not it is 
retrospective in part I will not express any opinion. A mode of 
interpretation by which an enactment can be construed retro* 
spectively as to that part which is identical with an older enactment, 
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bnt not 80 as to new matter, however convenient, appears to be a i887. 

somewhat novel one. The point is not necessary to be decided hTRs 

here. If a case arises in which it is necessary to consider it, I will Arhcroft, 

do so further. At present I will only say that I think the inter- Todd. 
pretation suggested rather a dangerous one, but upon the grounds 
I have before stated I hold this transfer to have been clearly void. 

Lopes, L. J, : 

It was argued that section 47 of the Bankruptcy Act, 1888, was 
retrospective. It is not necessary to decide that point in this case, 
but I think it well to express an opinion upon it. The correspond- 
ing section of the Act of 1869 was restricted to " traders," and it 
had not the words at the end of the first sub-section — " and that 
the interest of the settlor in such property had passed to the 
trustee of such settlement on the execution thereof." In every 
other respect section 47 of the present Bankruptcy Act is the same 
as section 91 of the Act of 1869. Under these circumstances the 
question has been raised as to how far the section is retrospective, 
if at all. In my opinion, so far as section 47 is a re-enactment of 
the old section 91 it is retrospective — that is, so far as it is appli- 
cable to ''traders." It does not seem to me that the legislature 
could have any other intention in view of the consequences which 
would ensue if it were held otherwise. A question similar to this 
arose in the case of Ex parte Dawson, In re Dawson (L. R. 19 Eq. 
432 ; 44 L. J. Bank. 49 ; 82 L. T. 101 ; 23 W. R. 854), under the 
Act of 1869, and it was held that section 91 of that Act applied to 
settlements executed before the Act was passed as well as to those 
executed afterwards. The conclusion I arrive at in this case is 
this, — that the document, if a settlement at all, is not within sec- 
tion 47, because the latter part of the section, being a fresh enact- 
ment, is not retrospective. But then is that document of 1877 a 
settlement at all ? It creates no binding obligation upon anybody. 
I do not think such an instrument can be a settlement within the 
meaning of section 47. But there was a transfer in 1886, and it is 
contended that this transfer is within section 47. I am clearly of 
opinion that it is so. Sub-section (8) seems to be intended to 
apply to such transfers when it says that '' settlement, for the pur- 
poses of this section, shall include any conveyance or transfer of 
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1887. property." In my opinion this transfer was a volontary settlement 

IiTm within section 47, and is void. The decision of Mr. Justice Cave 

Abhckoft, in the Court below was right, and this appeal must be dismissed 

Ex PABTB o / x-X- 

Todd. With COSts. 

Appeal dismissed^ with costs^ 

Solicitors : Munna d Longden, for the trustees of the settlement. 
Bedford, Monier-WiUiama d Co.^ for the trustee in 
bankruptcy. 

Cases relied upon or referred to : — 

In re Player, Ex parte Harvey, 54 L. J. Q. B. 654. 

Surtees v. EUison, 9 B. & C. 750. 

Moon V. Burden, 2 Ex. 22. 

Milroy v. Lord, 4 De G. F; & J. 264. 

Ex parte Dawson, hi re Dawson, L. R. 19 Eq. 432 ; 44 L. J. 

Bank. 49 ; 82 L. T. 101 ; 28 W. R. 854. 
In re Salaman, Ex parte Salaman, see ante, Vol. 11., p. 61 ; 

L. R. 14 Q. B. D. 936. 
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In re TIDSWELL, Ex parte TIDSWELL. Bbfobb 

Mr. Jusncx 
Catb. 

Bankruptcy Act, 1883, section 152. 1887. 

Proof— Husband and Wife — Proof by Wife for Money Lent to Husband for ^fay 16^ and 
Private purposes—Married WomevCs Property Act, 1882 (46 <fc 46 Vict, c. Jwna \iih» 
15), section 3 — Interpretation, of Act. 

Held: That section 3 of the Married Women's Property Act, 1882, by 
vhich the claim of a wife to a dividend in respect of money lent by her 
to her husband '* for the purpose of any trade or business carried on by 
him, or otherwise " is, in the event of the husband's bankruptcy, post- 
I>oned until all claims of other creditors for value have been satisfied, 
applies only where money has been so lent by a wife to her husband for 
the purpose of his trade or business. 

Money lent by a wife to her husband for private purposes may be 
proved for by her and she may receive a dividend in competition with 
other creditors. 

The words " or otherwise " in section 3 of the Married Women's Pro- 
perty Act, 1882, do not refer to the words " for the purpose of any trade 
or business " in the said section, but they refer to the immediately preced- 
ing words " carried on by him." 



T 



HIS was an appeal on behalf of Mrs. Tidswell, the wife of the 
bankrupt, from the rejection by the trustee in the bankruptcy of a 
proof of debt tendered by her for the sum of 782Z. 

The case raised an important point under section 8 of the Mar- 
ried Women's Property Act, 1882 (45 & 46 Vict. c. 76), which 
provides that : — " Any money or other estate of the wife lent or 
entrusted by her to her husband for the purpose of any trade or busi- 
ness carried on by him, or otherwise, shall be treated as assets of 
her husband's estate in case of his bankruptcy, under reserration of 
the wife's claim to a dividend as a creditor for the amount or value 
of such money or other estate after, but not before, all claims of 
the other creditors of the husband for valuable consideration in 
money or money's worth have been satisfied." 

And section 152 of the Bankruptcy Act, 1883, provides that, 
"Nothing in this Act shall affect the provisions of the Married 
Women's Property Act, 1882." 

Between the years 1874 and 1877, Mrs. Tidswell lent to her 
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1887. husband varions sums of money amounting to over 900Z., of which 
In^ 7822. was still owing at the date of his bankruptcy. 
TiDBWELL, On January 12th, 1887, TidsweU filed his own petition. 
TiDswBLL. Preyious to that date he had carried on business as a wholesale 
warehouseman and wine merchant^ and also as a manufacturer and 
wholesale ladies' outfitter. 

The moneys in question were lent by Mrs. TidsweU to her hus- 
band for private purposes unconnected with these trades or busi- 
nesses, but a proof tendered by her for the 782/. due was rejected 
by the trustee in the bankruptcy to the extent that her claim to a 
dividend was postponed until all the other creditors had been paid 
in full. 

From that decision Mrs. TidsweU now appealed. 

Herbert Reed : for Mrs. TidsweU. 

No part of this money was lent for business purposes. The 
simple question is whether section 8 of the Married Women's 
Property Act, 1882, prohibits a claim by a wife in competition 
with other creditors for money lent to her husband. I submit, 
first, that before 1882 a married woman was entitled to prove pari 
passu with the other creditors, and that section 8 is not retro- 
spective. It can only apply to loans made after the passing of the 
Act. Here the loans were from 1874 to 1877. Further, on the 
construction of the section itself it is plain that the section only 
applies to money or estate lent to the husband for any trade or 
business. The words ''or otherwise " do not mean ''or any other 
purpose." They refer to the immediately preceding words " carried 
on by him." They mean carried on by him whether alone or in 
partnership with any other person, or whether personally or by an 
agent. In Ex parte Shiel, In re Lonergan (L. R. 4 Ch. Div. 789 ; 
46 L. J. Bank. 62 ; 86 L. T. 270; 25 W. R. 420), " A loan was made 
to a trader at a rate of interest varying with the profits of his 
business, the amount of the loan and the interest being secured by 
a mortgage to the lender of the lease of the house where the 
business was carried on, and on the goodwill of the business. The 
trader became bankrupt, and it was held that the rights of the 
mortgagee under his mortgage were in no way affected by section 
6 of the Partnership Law Amendment Act, 1886." The Court 
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always adheres to the strict words of the statute and the words 1887. 
'*or otherwise" cannot extend the particular words of the section i^Tm 
or include a loan for any purpose whatsoever. (Counsel also '5^®^*^^ 
referred to Tumbull v. Forman, L. R. 15 Q. B. D. 234 ; 54 L. J. Tidswbll. 
Q. B. 489 ; 53 L. T. 128 ; 38 W. R. 768 ; In re March, L. R. 
27 Ch. Div. 166 ; Conolan v. Leyland, L. R. 27 Ch. Div. 632 ; 
Deakin v. Lakin, L. R. 80 Ch. Div. 169.) 

Muir Mackenzie : for the trustee in the bankruptcy. 

This section is intended to reach loans to the husband of any 
kind. Any money lent to the husband for trade or business or 
otherwise is meant. The words '^or otherwise "in the section 
refer to the words " for the purpose of any trade or business.** 
(Counsel referred to Western Suburban Building Society v. Martin, 
L. R. 17 Q. B. D. 609 ; 55 L. J. Q. B. 382 ; 54 L. T. 822 ; 34 
W. R. 630.) In Conybeare and Andrew on the Married Women's 
Property Acts, the learned authors in dealing with section 3 have 
appended the following note to the words " or otherwise," — " i,e,, 
for a purpose not connected with trade or business ; e.g., a loan 
for private purposes, and whether he is a trader or not." Similar 
opinions are expressed in Macqueen 411, and Lush. 378. Then as 
to the section not being retrospective, this money was lent to be 
repaid upon demand. The wife could have got it back at any 
moment, and after the passing of the Act the various sums must 
be looked upon as fresh loans. There were no terms of loan 
and the money could be demanded back at any time. On the 
passing of the Married Women's Property Act, the money became 
subject to the incidents of the Act. Mrs. Tidswell has been 
admitted to prove, but her claim to a dividend is postponed until 
the other creditors have been paid. 

June 14th. 
Cave, J. : 

This is an appeal by Mrs. Tidswell from the rejection of her Ja^^gmc^t. 
proof by the trustee. Between 1874 and 1877, Mrs. Tidswell 
lent her husband sums amounting to over 900!., of which 782Z. 
was still owing at the date of his bankruptcy. Tidswell was 
adjudicated bankrupt on his own petition, filed on 12th of January, 
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1887. 1887. Previous to thafc date he had carried on business as a 

In&b wholesale warehouseman and wine merchant, and also as a manu- 

TiDswBLL, facturer and wholesale ladies' outfitter. The moneys were lent by 

Ex PABTB "^ ^ / 

TiDswBLL. the wife to her husband for private purposes unconnected with his 
trades or businesses. By section 8 of the Married Women's Property 
Act, 1882y it is enacted that any money, &c. of the wife lent, &c. 
by her to her husband, for the purpose of any trade or business 
carried on by him, or otherwise. shaU be treated as assets of her 
husband's estate in case of his bankruptcy under reservation of 
the wife's claim to a dividend as a creditor for the amount of such 
money after but not before all claims of the other creditors of 
the husband for valuable consideration in money or money's worth, 
have been satisfied. For the appellant it was contended that to 
fall within the section, the money must have been lent to the 
husband for the purpose of some trade or business, and that the 
words ''or otherwise," refer to the immediately preceding words 
''carried on by him." For the trustee it was argued that the 
section applies, whatever may be the purpose for which the money 
is lent, and that the words " or otherwise," refer to the words " for 
the purpose of any trade or business." The phrase " or other- 
wise," occurs several times in the Act. Thus it is found in the 
first clause of the first section, which enacts that a married woman 
shall be capable of acquiring, holding, or disposing by will or other- 
wise of any property. There the words " or othervrise " obviously 
refer to the immediately preceding words " by will," and mean by 
will or otherwise than by will. The phrase occurs next in the 
second clause of the first section, a married woman shall be capable 
of suing and being sued either in contract or in tort, or othervrise, 
and there again, whatever its precise meaning may be, it refers to 
the immediately preceding words at the end of the same clause. 
The phrase " and not otherwise " occurs, and this also refers to the 
immediately preceding words. " Or otherwise," is found again 
in section 6, in connection vrith public bodies, " municipal, com- 
mercial, or otherwise," where it extends the immediately preceding 
words. It is found in the same connection in section 10. The 
phrase is met with in section 18, where it is used first in apposition 
" to damages," and again at the end in apposition to " the Act 
hereby repealed." It is found again in section 14. In section 17 
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it is used twice, once in contradistinction to ''summons/' and 1357. 
another time in contradistinction to '' costs." The modes in and ,^~^ 

JN KB 

the occasions on which the draftsman has used the phrase do not, Tisswbll, 
however, throw much light on its meaning in section 8. In Tidswbll. 
sections 1, 18 and 14, and on the first occasion of its use in 
section 17, the phrase appears to be equivalent to ^' in a different 
manner." In sections 7 and 10 it seems to mean '' of a different 
character." On the second occasion of its use in section 17| it 
has the meaning of '' for a different purpose." The contention of 
the trustee that the words in the third section mean for the purpose 
of a trade or business carried on by the husband, or for a different 
purpose, derives support from the fact that the draftsman has used 
the phrase with that signification at the end of section 17. On 
the other hand, on behalf of the wife, it may be urged that the 
construction '' for the purpose of a trade or business carried on by 
the husband, or in a different manner than by the husband," is 
more consonant with the usual meaning of the phrase, and is the 
meaning which the draftsman has himself adopted on seven other 
occasions in the Act. It is an obvious criticism, that if the drafts- 
man had intended the meaning contended for by the trustee, it 
would have been simpler either to say '* lent for any purpose what- 
soever," or to omit all reference to the purpose of the loan, but 
the same observation is applicable to the use of the words '' dis- 
posing by will or otherwise " in the first clause of the first section, 
and to the phrase '' either in contract or in tort or otherwise " in 
the second clause of that section. The only lights I can get are 
that the draftsman has used this particular phrase seven times, as 
meaning in a different manner, and only once as meaning for a 
different purpose, and that he has always used it to modify the 
words immediately preceding it. I guess rather than conclude 
that the draftsman meant to say '' any money of the wife lent by 
her to her husband for the purpose of any trade or business carried 
on by him, whether alone or in partnership with others, and 
whether personally or by an agent," &c., and that he did not mean 
to say '' for the purpose of any trade or business carried on by him, 
or for any other purpose." When we get away from the language 
of the Act, the atmosphere becomes somewhat clearer. Bovill's 
Act applies only to loans to traders, and is founded on the principle 
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1887. ^^^^ ^^ ^^^ shares in the profits of a trade or undertaking, should 

y^^ also run some risk of loss, and should at any rate not be allowed to 

T1D8WBLL, prove for his capital or profits, in competition with the creditors 

^Tv PARTS 

TiDswsLL. ^'^0 do not share in those profits. Similar considerations are 
applicable to a wife who lends money to her husband for the 
purposes of trade or business, for whateyer may be the terms as to 
interest, she must, under ordinary circumstances, share in the 
benefit arising from her husband's success. There are, however, 
no circumstances under which a man who lends another money for 
purposes other than those of trade or business, is postponed to tho 
claims of creditors, and no sufficient reason can be assigned why 
such a penalty should be imposed on a wife. In my judgment tho 
contention of the appellant is right, and the proof must bo 
admitted, and the appeal allowed with costs. 

Appeal allowed with costs. 

Solicitors : C. Harcourt, for Mrs. Tidswell. 

W. W, Aldridge, for the trustee in the bankruptcy. 

Cases relied upon or referred to : — 

Ex parte Shiel, In re Lonergan, L. R. 4 Ch. Div. 789 ; 46 

L. J. Bank. 62 ; 36 L. T. 270; 25 W. R. 420. 
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489 ; 53 L. T. 128 ; 33 W. R. 768. 
In re March, L. R. 27 Ch. Div. 166; 61 L. T. 380 ; 32 W. 
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Conolan v. Leyland, L. R. 27 Ch. Div. 632. 
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FSACnCE. 

In re reed, BOWEN & Co., Ex pabtb THE CHIEF OFFICIAL COP^J of 

EECEIVER. Before the 

Masteu of 

Bankruptcy Act, 1883, sections 18, 20, 104, 109. ^Fr\?l'j^ 

Bankruptq/ Rules. iSS6, Rule 191, Lopes, L.J. 

1887. 
Right of Appeal — Refusal of Application hy Official Receiver for Adjudication — w,-/ 

Locus standi of Official ^Receiver to Appeal — Person Aggrieved — Du;ty of ^^U 20<A. 

Registrar. 

Held : (1.) That the official receiver has locus standi to appeal to the 
Court of Appeal from the refusal of the registrar forthwith to adjudge a 
debtor bankrupt on application made by him for that purpose under 
Rule 191 of the Bankruptcy Rules, 1886. 

Fry, L.J., dissented. 

(2.) The debtors put forward two separate schemes of arrangement to 
both of which the Court refused its approval, and the official receiver 
thereupon applied to the Court forthwith to adjudge the debtors bank- 
rupt, but the registrar at the request of the debtors and some of the 
creditors adjourned the hearing of the application for two months. 

Held : That the order asked for was one which, if the necessary facta 
were made out, the registrar was bound to make, unless good reason was 
shown for an adjournment of the proceedings : that as a matter of fact in 
the present case delay was asked for in an endeavour to force the creditors 
and the Court into acquiescence of an improper scheme : and that the 
debtors must be adjudicated bankrupt forthwith. 



T 



HIS was an appeal on behalf of the official receiver from an 
order of the registrar adjourning for two months an application for 
the adjudication of the debtors as bankrupts. 

On April 17th, 1885, a receiving order upon a creditor's petition 
was made against the debtors Reed, Bowen dt Co., who carried on 
business as contractors, and were engaged in the construction of 
railway and other works in Brazil and elsewhere. In the statement 
of affairs the estimate of their joint liabilities was set down by the 
debtors at 152^488!., and the joint assets at 22,0672. Each of the 
debtors estimated his separate assets at nil, 

A scheme of arrangement under section 18 of the Bankruptcy 
Acty 1883, was accepted by the creditors, but the registrar refused 

M.B.— VOL. IV. Q 
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1887. to approve it, and this refusal was upheld on appeal m this Court 

jf^g (see ante, Vol. III., p. 90). 

Reed, ^ second scheme was proposed and accepted by the creditors, bat 

JuOWEN vC \jOmj 

£x PARTE the approval of the registrar was again refused, which decision was 
Official ^^so affirmed in this Court. 

Receiver. rpj^^ Court refused to allow another meeting of the creditors for 
the purpose of considering a fresh scheme, and the official receiver 
applied for an adjudication of bankruptcy against the debtors, but 
the registrar, at the request of the debtors and some of the creditors, 
adjourned the hearing of the application for two months. 
From that order the official receiver now appealed. 

Muir Mackenzie : for the official receiver. 

Finlay, Q,C. (Sidney Wool/ mth. him) : for the respondents. 

Finlay, Q.C.: 

I have a preliminary objection. The official receiver has no locus 
standi. Any person aggrieved may appeal, that is, any creditor. 
The official receiver is not aggrieved by this order of adjournment. 
His duties are pointed out by sections 68, 69, and 70, of the Bank- 
ruptcy Act, 1888, and are purely ministerial. In the case of In re 
Reed, Bowen dt Co., Ex parte Reed, Boxcen dc Co. (see ante, Vol. 
m., at p. 104; L. K. 17 Q. B. D. 258), your lordship, the Master 
of the KoUs said, that the official receiver is an officer of the Court, 
and that he ought not to appear as a volunteer on an appeal except 
under special circumstances. There is no appeal except by a person 
interested. Section 104, sub-section (2), says that orders in bank- 
ruptcy matters shall, '' at the instance of any person aggrieved,'* be 
subject to appeal. In the case of Ex parte Cooper, In re Joseph (L. 
K. 6 Ch. Div. 255 ; 46 L. J. Bank. 128 ; 25 W. K. 860), imme- 
diately after a debtor had filed a liquidation petition two sets of 
persons, each professing to be a majority in value of his creditors, 
respectively signed two nomination papers nominating two different 
persons to be receiver of the debtor's property. Upon the applica- 
tion of one of these sets of persons the registrar appointed their 
nominee receiver. It was held that " the nominee of the other 
persons had no locus standi to appeal from the registrar's order, 
though the persons who had nominated him would have had a right 
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to appeal." And Lord Justice James said, ** We cannot allow a igsy. 
mere receiver to appeal in this way. The Court has said to him, j'JJ^ 
you need not trouble yourself any more in the matter. If the ere- _ ^^™» 

J. . "^ . "^ BOWBN&CO., 

ditors who nominated him had appealed, we must have heard them. Ex parts 

But a receiver has no vested right in his appointment. He is not o^fiSj^ 

entitled to litigate for the profits of the receivership. His sole Rbcbitbe. 
interest is in respect of his percentage.'* 

Muir Mackenzie : 

The point is settled by the Act and Bules. Section 20 of the 
Bankruptcy Act, 1883, provides that «« * * * if a composition or 
scheme is not accepted or approved in pursuance of this Act within 
fourteen days after the conclusion of the examination of the debtor 
or such further time as the Court may allow, the Court shall 
adjudge the debtor bankrupt." Then by Eule 191 of the Bank- 
ruptcy Rules, 1886, "When a receiving order has been made, and 
a quorum of creditors do not attend at the time and place ap- 
pointed for the first meeting, or one adjournment thereof, or where 
the official receiver satisfies the Court that the debtor has absconded, 
or that the debtor does not intend to propose a composition or 
scheme, or in any of the other cases mentioned in the Act, the 
Court may, either on the application of a creditor, or of the official 
receiver, forthwith adjudge the debtor bankiupt.'* The official 
receiver being the applicant who is heard in the Court below has 
a right to appeal. "Aggrieved" does not mean "pecuniarily 
aggrieved." The registrar was bound to adjudicate. The official 
receiver had to make the application in the Court below and can 
appeal. He is a "person aggrieved" by the refusal to grant his 
application. The expression "person aggrieved" was considered 
in the case of Jn re Leslie, Ex parte Leslie (see ante, p. 75). 

Finlay, Q.C., in reply referred to Ex parte Ditton, In re Woods, 
L. R. 11 Ch. Div. 56 ; 40 L. T. 297 ; 27 W. R. 401 : Ex parte 
Sidehotham, In re Sidebotham, L. R. 14 Ch. Div. 458 ; 49 L. J. 
Bank. 41 ; 42 L. T. 783 ; 28 W. R. 715: Ex parte Browne, In re 
Maltby, L. R. 16 Ch. Div. 497 ; 29 W. R. 921. 

The Masteb of the Rolls (Lord Esheb) : 

The question is whether the official receiver is a person who is Judgment. 

Q 2 
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1887. entitled to appeal against Buch a refusal of such an order as was 
^^^ asked for from the registrar in this case. The order which the 
Rbbd, registrar was asked to make was an order which if the fEwts were 

B)WI5N&C0., ' -, 1 ,. , 1 . a. . 11 11. 

Ex PABTB made out, he was bound and obliged to make judicially unless ne 
Opfiwal was entitled for good reason to adjourn the proceedings. By 
Receiver, ggction 20 of the Bankruptcy Act, 1888, if it be true that a com- 
position or scheme is not approved within fourteen days after the 
examination of the debtor or such further time as the Court may 
allow, *'the Court shall adjudge the debtor bankrupt." By section 
109, the Court may at any time, ''for sufficient reason, make an 
order staying the proceedings under a bankruptcy petition." But 
the Court is not entitled to stay the proceedings except for a 
sufficient reason, and if there is no sufficient reason and the facts 
in support of the petition are made out, the registrar would be 
wrong if he did not adjudge the debtor a bankrupt. The applica- 
tion was that the applicant showed that the scheme had not been 
approved within fourteen days, and that there was no sufficient 
reason for an adjournment, and he asked that the debtor be 
adjudged bankrupt. That was the application to the registrar, 
and if both propositions were made out the registrar was bound to 
adjudicate. Now who is the person to make that application ? By 
Bule 191, when a receiving order has been made, in the cases 
mentioned, " the Court may either on the application of a creditor, 
or of the official receiver, forthwith adjudge the debtor bankrupt." 
The official receiver by the rule is a person who in a matter which 
may be contested is bound to ask the Court to adjudicate against 
the debtor. He is a party to certain proceedings for the purpose 
of asking for a judicial decision on matters of fact about which 
there may be a contest. How is he to maintain his application ? 
Clearly by producing evidence and by arguing upon it in support of 
his case. He is put in the same position as if he were a litigant. 
Under those circumstances is he a person entitled to appeal from 
the decision of the registrar ? Is the official receiver under such 
circumstances within the meaning of section 104 ? In the case of 
Ex parte Sidehotham, In re Sidebotliam (L. R. 14 Ch. Div. 458), 
Lord Justice James said ***A person aggrieved' must be a man 
who has suffered a legal grievance " — ^he does not say pecuniary or 
against property — " or a person against whom a decision has been 
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prononnced which has wrongfully deprived him of something, or igsr. 
wrongfully refused him something, or wrongfully aflFected his title j^^ 
to something." A person aggrieved must be a man against whom -^"^jP'p 
a decision has been pronounced, which decision has refused him Ex parte * 
something which he had a right to demand. It seems to me the OppictIl^ 
official receiver is within that definition. The wrongful act here is S»cbi^k»- 
the refusal of something he had the right to ask for. Then Lord 
Bramwell says, " But certainly the general rule is that an appeal 
must be by the party who has endeavoured to maintain the contrary 
of what has taken place." That is the same as the definition given 
by Lord Justice James. Where there are two parties to the appli- 
cation, one in support of it and the other asking that it be refused, 
the one who has endeavoured to maintain the contrary of what has 
taken place is the person aggrieved. According to the definition 
he is a party against whom a decision has been pronounced, and he 
has a right to appeal. Here the official receiver by the rule is the 
person to make this application, and support the application and 
make out the necessary grounds, which being established, the 
application must be granted. If the official receiver says that those 
facts are wrongly decided, or that the Court came to a wrong 
decision on those facts, he is a person who has been refused some- 
thing which he was entitled to, and is aggrieved by the decision. 
He is entitled to appeal. Moreover, there is this to be considered : 
if we were to hold that the official receiver cannot appeal it seems 
to me thafc we leave a door open to a very great grievance. The 
legislature has insisted that the Court should hold a tight hand on 
the creditors and on the debtor. It will not allow the creditors 
and the debtor to act just as they please ; it will not even allow 
creditors to act with their universal carelessness, and insists that 
both the creditors and debtor shall behave properly. If we were to 
decide otherwise it would in e£fect say that where the creditors took 
no steps the official receiver could not interfere. In my opinion, 
therefore, the official receiver is entitled to appeal from such a 
refusal of such an order as this. 

Fby, L. J. : 

I regret that I cannot take the same view. The question is a 
simple but important one. Section 104 gives the right of appeal 
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1887. to any person aggrieved. But the section is silent as to any 

Inm power of appeal by the official receiver. Rule 191 gives the official 

•D ^"*S'n receiver the power to apply for adjudication in certain cases. But 

Ex PABTB it seems to me that he is then acting in a ministerial capacity. He 

Thb Ohibp 

Official ^^ ^^ officer of the Court^ and it is his duty to state the facts to 
Bbcbxvbe. ^Jjq Court ; and when he has done so he has discharged all the 
duties under Bule 191. He is functus officio. He has done his 
duty as a public servant^ and the responsibility is with the Court. 
I cannot see that he is a person aggrieved. In Ex parte Side- 
hothani, In re Sidebotham (L. R. 14 Ch. Div. 485), Lord Justice 
James said, " * A person aggrieved ' must be a man who has 
suffered a legal grievance, a man against whom a decision has 
been pronounced which has wrongfully deprived him of some- 
thing, or wrongfully refused him something, or wrongfully affected 
his title to something.'^ Now it seems to me that the official receiver 
has suffered no legal grievance, he has not been deprived of any- 
thing, and he is not in my opinion a person against whom an order 
has been made wrongfully refusing him something; neither has 
his title to anything been affected. Under that definition there- 
fore he is not a person aggrieved. But it is said that Bram- 
WELL, L.J., said ** Certainly, the general rule is that an appeal 
must be by the party who has endeavoured to maintain the con- 
trary of what has taken place." But the Lord Justice merely laid 
down a certain necessary condition. He says that nobody can 
appeal except those who have endeavoured to maintain the con- 
trary of what has been decided. He does not say that everybody 
who has a decision to the contrary has a right of appeal, and the 
definition cannot be made to include one whose duty has been 
satisfied. 

Lopes, L. J. : 

The question is whether the official receiver under the circum- 
stances of this case is a '' person aggrieved." The official receiver 
made an application he was entitled to make, and he now says that 
he was wrongfully refused what he was entitled to ask. For this 
reason I think he is entitled to appeal. I cannot say that a person 
who has asked something which he is entitled to ask, and has 
been refused, has not suffered a legal grievance. I think, more- 
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over, that this conclusion of the majority of the Conrt is in issr. 

accordance with the policy of the Act itself. The Act was clearly jj^^ 

intended to give the Court the amplest power to protect creditors ^^^2*c 

even against themselves. Ex pabtb 

The Chief 
Official 

The case was then heard upon the merits : — Kbcbivbb. 

Muir Mackenzie : 

The registrar upon the facts was bound to make the order of 
adjudication forthwith. No scheme was accepted and approved 
within the time limited by the section. Two schemes had been 
disapproved by the Courts and there was no reason whatever why 
the registrar should adjourn the application. 

Finlay, Q.C. : 

The registrar exercised his discretion in this matter^ and his 
discretion ought not to be overruled. If the debtors are made 
bankrupt it will greatly damage the prospects of the Bailway Con- 
struction Company, with whom negotiations are going on to carry 
on the business. 

[Fry, L. J. : The Court has already considered that scheme 
fully and refused it, and what is attempted now seems merely for 
the purpose of trying to get that very scheme to go on.] 

No harm would be done in allowing the adjournment. Tho 
creditors are agreed to it, and they do not wish the debtors to bo 
made bankrupt. 

The Masteb of the Bolls (Lord Esheb): 

We think that the registrar did not see through the object for judgment. 
which he was asked to postpone this matter. If he had been 
asked to postpone on the ground that some substantially different 
proposition could be made, I do not think we should interfere. 
But he was asked to postpone for the mere purpose of enabling the 
carrying out of the very scheme which this Court said ought not 
to be adopted. There was no other scheme before the registrar or 
before this Court. It was a mere colourable pretence to force the 
creditors and the Court by delay to accept the improper scheme. 
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1887. In my opinion the registrar was misled, and ought to have at once 
J^jj adjudicated the debtors bankrupt. 

Bbsd, 

BOWEN&CO., j^ J -r , 

Ex PAX.TB ^ ^^' l-». tl . . 

Official ^ &i^ of the Same Opinion. I am always unwilling to interfere 

Ebceiveb. ^|.|j ^q discretion of the registrar, but in the present case he has 

been too good natured. As a matter of fact delay was asked for to 

drive the creditors into acquiescence of a scheme which had been 

disapproved of by this Court. 

Lopes, L. J. : 
I entirely agree. 

Appeal allowed and order made that the debtors be adjiidicated 
bankrupt forthwith. 

May 23rd. 

On this day application for leave to appeal to the House of Lords 
in this case was refused. 

Solicitors : The Solicitor to the Board of Trade, for the chief 

official receiver. 
Fo88 & Ledsam and O. S. dc JET. Brandon, for the 
respondents. 

Cases relied upon or referred to : — 

In re Reed, Bowen dc Co,, Ex parte Reed, Botven dc Co,, see 

ante. Vol. IH., p. 104 ; L. K 17 Q. B. D. 258. 
Ex parte Cooper, In re Joseph, L. K. 6 Ch. Div. 255 ; 46 L. 

J. Bank. 123 ; 25 W. R. 860. 
Ex parte Ditton, In re Woods, L. R. 11 Ch. Div. 56; 40 L. 

T. 297 ; 27 W. R. 401. 
Ex parte Sidebotham, In re Sidebqtham, L. R. 14 Ch. Div. 

458 ; 49 L. J. Bank. 41 ; 42 L. T. 783 ; 28 W. R. 715. 
Ex parte Browne, In re Maltby, L. R. 1 6 Ch. Div. 497 ; 29 

W. R. 921. 
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PRACTICE. 

In ee RICHARDS, Ex parte THE OFFICIAL RECEH^R. ^^^JfJgJ^ 
In re RICHARDS, Ex parte MARCH (Trustee). before 

Mathbw, J,, 
Bankruptcy Act, 1883. Section 121. ^^^^ j 

Bankruptcy Rules, 1886. Rule 273. 1887. 

Small Bankruptcy — Refusal of Leave to Appeal — Appointment of Trustee — June 7th, 

Right of Appeal. 

The difficulty caused by the refusal of a county court judge to give leave 
to appeal from an order made by him in a small bankruptcy cannot be got 
rid of by the creditors after such leave has been refused, appointing a 
trustee in accordance with the proviso to section 121 of the Bankruptcy 
Act, 1883, whereupon " the bankruptcy shall proceed as if an order for 
summary administration had not been made,'' at any rate where the 
appeal by such trustee is not brought within twenty-one days. 

And qUfCere whether the difficulty can be so got rid of, even though the 
trustee appointed does appeal within the limited time. 



T 



HESE were appeals from the Isle of Wight Cotmty Conrt. 
Sidney Woolf: for the appellants. 

Herbert Reed : for the respondent. 

I have a preliminary objection. The appeal is out of time. The 
order really appealed against is an order of the County Court judge 
refusing leave to appeal in a summary administration under section 
121 of the Bankruptcy Act, 1B83. The order appealed against is 
dated January 5th, 1887, but notice of appeal was not served until 
January 29th, and was not filed until January 27th. Both those 
dates are beyond the twenty-one days allowed, 

Sidney Woolf: 

That objection was subsequently waived by consent, and it was 
agreed that the two appeals should come on together. At any rate 
I ask your Lordships to extend the time. 

Herbert Reed : 

The facts are that the first of these appeals was entered without 
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1887. leave of the judge, and it is au appeal in a small bankruptcy. The 
j^^ second appeal is against the refusal of the County Court judge to 



B1CHARD8, give leave to appeal. 

Ex PAKTB ° ^^ 

Thb Official 
Bbceitbb. 
In SB 

BlCUAUDS, 
£x PABTB 

Mabch 
(Trustee). 



[Cave, J. How can there be such an appeal as that ?] 

Sidney Woolf: 

Since the refusal of leave a trustee has been appointed, and there 
is now no summary administration at all, and we do not want leave 
to appeal. Originally the official receiver in the summary adminis- 
tration made an application to the County Court to set aside a 
certain transfer of the bankrupt as a fraudulent preference. The 
County Court judge dismissed the application, and in December 
last an appeal from that decision was brought to this Court. Some 
confusion then arose, however, as to whether or not leave to appeal 
had been obtained, and this Court ordered the case to stand over to 
give me an opportunity of asking the County Court judge whether 
he had given leave or, if not, to do so. Application was made to 
the judge, and he declined to say whether he intended to give leave 
or to take further steps in the matter. A trustee was thereupon 
appointed, and thereby the bankruptcy ceased to be a small bank- 
ruptcy, and appeal may now be brought without leave. At the 
same time we say that leave was in effect given when the applica- 
tion was first dismissed, for a similar application set down for hear- 
ing on the same day stood over to abide the result of any appeal. 

[Cave, J. What the judge seems to have meant was that he did 
not, and will not, give leave to appeal.] 



It cannot be supposed that he would adjourn the second applica- 
tion on the same day and not intend to give leave. In any case 
the proviso to section 121 runs thus : — " Provided that the 
creditors may at any time, by special resolution, resolve that some 
person other than the official receiver be appointed trustee in the 
bankruptcy, and thereupon the bankruptcy shall proceed as if an 
order for summary administration had not been made." Here a 
trustee has been appointed, and I submit that having got rid of the 
small bankruptcy procedure, the matter may now proceed as if there 
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had been no snmmary administration. The trustee has adopted iggr. 
the appeal originally bronght by the official receiyer. i^b 

KiCHAllDS, 
Ex VARTB 

[Caye^ J. The difficulty in that case is that if that be so the Tub Official 
creditors may appoint a trustee and get rid of the necessity of in rb 
obtaining leave, whereas the other side cannot do so.] ?«^i'^^^!.' 

O ' ■' X.X PAKTE 

Ma&ch 
■m- 1-I-11 .1 11 -II (Trustee). 

I can only submit that the matter is no longer a small bank- 
ruptcy, and every order made by the judge is appealable to this 
Court. 

Mathew, J. : 

I am of opinion that the preliminary objection must succeed. Judgment. 
As to the first of these cases no leave to appeal has been obtained. 
As to the second I will simply say there appears to be no appeal. 

Cave, J. : 

I am of the same opinion. The first order in the County Court 
was made in August, 1886, and an appeal was brought to this 
Court without leave. That was wrong, and what we ought to have 
done was to dismiss the appeal at once. But it was said that if 
the appeal was so dismissed it would be against the intention of the 
County Court judge, and under those circumstances we allowed the 
case to go back in order that the judge might be asked for the 
necessary leave. The result was that the County Court judge in 
his discretion said that he did not mean to give leave to appeal, 
and that put an end to the matter. The second appeal is in my 
opinion a mere idle proceeding. 

Appeal dismissed with costs. 

Solicitors : Thornton Toogood, for the appellants. 
F. Needham, for the respondent. 
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FBACTICE. 



In be hughes, Ex pabte HUGHES. 

Bankruptcy Act^ 1883, section 103, suh-section (5). 



DIVISIONAL 
COURT. 

Befo&b 
Mathbw, J., 

AND Eecciving Order in lieu of Committal — Judgment Debt Paid — Application to 

Rescind — Consent of Creditors not obtained. 



Cave, J. 

1887. 



June Sih. 



On December 30th, 1886, judgment for 33/. was recovered against the 
debtor, and in January, 1887, a judgment summons was issued. 

On February 11th, 1887, a receiving order, in lieu of a committal, was 
made against the debtor under section 103, sub-section (5) of the Bank- 
ruptcy Act, 1883. 

The debtor thereupon paid the debt, and the judgment creditor con- 
sented to the receiving order being rescinded, but on application being 
made for that purpose, the county court judge held that the debtor had 
not shown that the consent of tlie creditors to such rescission had been 
obtained and he declined to make any onler. 

Held : That the debtor was entitled to have the matter referred to the 
registrar to report whether a majority of the creditors did assent or not. 

Qu^re^ whether where a receiving order in lieu of a committal is made 
under section 103, sub-section (5) of the Bankruptcy Act, 1883, it is 
necessary that the consent of the creditors should be shown, if the debtor 
pays the judgment creditor and applies to rescind. 

A HIS was an appeal from the Gonnty Gonrt at Brighton. 

On December 30th, 1886, judgment was recovered against 
Hughes for the sum of 83Z., and on January 10th, 1887, a judg- 
ment summons was issued. 

« 

On February 11th, 1887, a receiving order was made against 
the debtor under section 103, sub-section (5), of the Bankruptcy 
Act, 1883, which provides that " Where under section 5 of the 
Debtors Act, 1869, application is made by a judgment creditor to 
a Court having bankruptcy jurisdiction, for the committal of a 
judgment debtor, the Court may, if it thinks fit, decline to commit, 
and in lieu thereof, with the consent of the judgment creditor, and 
on payment by hipi of the prescribed fee, make a receiving order 
against the debtor.*' 

At the same time, under Bule 860 (1) of the Bankruptcy Bules, 
1886, the proceedings were transferred to the London Court, the 
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said Rale providing that " Where under section 103 of the Act, a 1887. 
receiving order is made by a Court to which a bankruptcy petition j^ j^^ 
against the debtor could not properly be presented, the Court ^"p™^ 
making the order shall, by the order, transfer the matter to the Huohbs. 
Court to which a bankruptcy petition against the debtor would 
properly be presented, and thereupon the oflScial receiver of such 
latter Court shall be constituted the oflftcial receiver of the debtor's 
estate, and all proceedings shall be taken as if the receiving order 
had been made by such latter Court." 

The debtor Hughes did not appear in the County Court, but on 
hearing of the receiving order made against him, he paid the debt, 
and the creditor thereupon consented to the receiving order being 
rescinded. 

The proceedings having been transferred, however, a diflSculty 
arose as to rehearing for the purpose of rescinding the receiving 
order, and on March 14th last (see ante, p. 73), the debtor 
appealed to the Divisional Court in Bankruptcy, but that Court 
referred the case back to the County Court, expressing the opinion 
that the County Court judge had, under the circumstances, 
authority to rehear. 

Application was in consequence subsequently made to the County 
Court, when the learned judge gave judgment '' that the debtor 
had not obtained the consent of the creditors to the rescinding of 
the receiving order," and he declined to make any order. 

The debtor now appealed to the Divisional Court. 

Sidney Wool/: for the debtor. 

I submit that the principle which seems to be laid down in the 
case of 7n re Leslie, Ex parte Leslie (see ante, p. 75), and similar 
cases, does not apply to a receiving order under section 103, sub- 
section (5). Where a receiving order is made under that section, 
it is not necessary that the consent of the creditors should be 
shown if the debtor pays the judgment creditor and applies to 
rescind. Moreover, in any event, the creditors here are really 
willing that the receiving order should be rescinded, and I ask for 
an opportunity under the case of Ex parte Carr^ In re Carr (86 
W. B. 150), to call evidence before the registrar to satisfy the 
Court that a majority of the creditors do assent. 
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1887. 

In KB 
Hughes, 

£x PAHTB 

Hughes. 
Judgment. 
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Boxall : for the judgment creditor, did not oppose. 

Mathew, J. : 

I think in this case the matter should be referred to the registrar 
to report on. 

Cave, J. : concnrred. 
Order accordingly. 
Solicitors : Linklaters & Co.^ for the debtor. 

Gases referred to : — 

In re Leslie^ Ex parte Leslie^ see antCy p. 75 ; 
Ex parte Carr, In re Carr, 35 W. R. 150. 



DIVISIONAL 
COURT. 

Bbforb 
Mathew, J., 

AND 

Cave, J. 
1887. 

June 9th and 
Idth. 



PRACTICE. 

In ee WILSON, Ex parte WATKINSON. 

Vivd voce Evidence — Practice in tlie County Courts, 

The practice by which application to be allowed to give vivd voce 
evidence must be made beforehand, and not at the same time with the 
motion upon the hearing of which it is desired to use such evidence, 
applies only to the High Court ; and such practice is not intended to 
apply to the County Courts, or to affect the course of business therein. 



T 



HIS was an appeal from an order of the learned judge of the 
Bradford County Court directing the trustee in the bankruptcy to 
pay over to the landlord of certain premises held by the bankrupt 
the sum of 289Z. for rent for room and power. 

The case itself turned upon a question of fact whether the agree- 
ment for the said premises was a demise of a shed with steam 
power, or whether the steam formed the subject of a separate 
contract. 



HIGH COURT OP JUSTICE. 239 

An important intimation, however, was given by Mr. Justice i887. 
Cavb in the course of his judgment, as to the eflfect of the decision iT^b 
in the case of In re Genese, Ex parte Kearsley d Co. (see anic, ^ilsox, 

jlaSL parts 

Vol. III., page 57 ; L. E, 17 Q. B. D. 1) with regard to vivd voce Watkinson. 
evidence, upon practice in the County Courts. 

The bankrupt Wilson was a manufacturer of grease, and was 
lessee of a shed at a rental of 26L It was also agreed that the 
landlord should supply steam power at the rate of 4|cf. an hour. 

It was contended on behalf of the trustee that these contracts 
were separate though contemporaneous, but the learned County 
Court Judge held that there was only one contract. 

From that decision the trustee now appealed. 

West : for the trustee in the bankruptcy. 

The County Court judge held that there was an agreement for 
one rent to be apportioned for the use of the shed and the use of 
the steam. As a matter of fact there were two contracts, one for 
the shed at 26Z. a year, and the other for steam to be supplied at 
4f e2. an hour. If a tenant says, I will give 26L for the shed and 
will pay 4f ^. an hour for the steam aliunde, it is not rent. It is a 
mere supply of a commodity. It is a mere vending. The only 
case bearing on the point is that of Selby v. Greaves (L. R. 3 C. P. 
694 ; 87 L. J. C. P. 251 ; 19 L, T. 186 ; 16 W. B. 1127). There 
** A. let to B. a defined portion of a room in a factory with steam 
power for working lace machines belonging to B. at a certain sum 
per annum payable quarterly, a deduction to be allowed in the event 
of hindrances in the supply of power beyond seven days in each 
quarter. It was held a sufficient demise to entitle A. to distrain." 

Here the contracts are two though contemporaneous. First, 
there was the contract to let. Secondly, there was the bargain and 
sale of a commodity. 

Forbes, Q.C, (Lonpstafe with him) : for the landlord. 

There was only one contract. It would not have paid the land- 
lord to take 26Z. for the rent of the shed apart from the steam. It 
was a part of the agreement without which the landlord would not 
have built and let the shed unless he had to supply the steam. 

[Mathew, J. : The question is really one of fact. ** Demise," 
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you Bay. " Demise plus contract," your opponent says. We must 
look into it.] 

June 13(A. 
Mathew, J. : 

In this caBQ the qaeetion to bs considered is, what was the 
precise nature of the arrangement entered into between the lessor 
aad the bankrapt ? The boukmpt was a manufacturer of grease. 
For the purposes of his business be bad taken from the lessor a 
shed, and with the shed he was also to be supplied with steam 
power. The whole case turns upon what was the precise nature 
of the arrangement entered into, and that question is one purely 
of fact. The County Court judge was asked to say that what took 
place was not a demise of a shed with steam power, but the demise 
of a shed at 23Z. plvx a contract for steam at 4|r2. an hour. If it 
was the first, all the rent would he payable ; if the second, the rent 
of the abed alone would be payable. According to the statement of 
the lessor the bargain was clearly for shed and steam power. The 
hdukrupt on the other hand says that the arrangement was for the 
Bhed, and afterwards an arrangement was made for steam power. 
But that statement was certainly not borne out by the &cts. 
Arrangements such as that which the lessor states he entered 
into are extremely common in that part of the country where this 
took place. Generally a lump sum is charged. Here there was 
not a lump sum but two sums, because it was necessary to ascer- 
tain what was to be charged for the steam. In my opinion this 
case comes within the decision in Selby v. Greaves {L. B. 3 C. P. 
594). The intention was that there should be one rent. Upon the 
evidence the County Court judge was quite right in coming to the 
decision to which he did, and this appeal must he dismissed with 
costs. 



\~ 



Cate, J. : 

I am of the same opinion. The dispute is really about a 
question of fact, whether there was one agreement embracing room 
aud power, and fixing one enm — although divided into two — for 
runt ; or whether there were two separate agreements, one for room 
and one for power, one of which could be put an end to without 
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putting an end to the other. After considering the eyidence, I am i887. 
clearly of opinion that the agreement was one and indivisible. j^^ 
There was an agreement for a certain rent for room and power, "JV^ilson, 

^ ^ ^ -"^ Ex PARTB 

and the decision of the County Court judge was perfectly right. I Watkinson. 

also wish to say one word with regard to the course this case took 

in the County Court. The application there was supported by an 

affidavit of the landlord. That was answered by an affidavit of the 

bankrupt. That being so, the landlord asked leave to adduce vivd 

voce evidence. The trustee in the bankruptcy objected to that on 

the ground that there was a decision of mine — In re Genese, Ex 

parte Kearsley cf Co. (see ante^ Vol. III., page 57) — to the 

effect that such an application ought to be made beforehand. Now 

I wish to say at once, that my decision was not intended to affect 

the course of business in the County Courts. It is a convenient 

practice in the High Court. Here I am sitting continuously, and 

application can be made to me at any time. That is not so in the 

County Court. Of course, if parties are taken by surprise, the 

County Court judge will exercise his discretion and act as he may 

think best, but when I gave my decision in the case I have cited, 

I did not intend it to affect other Courts than this. In my 

opinion, therefore, the County Court judge was in this case quite 

right in allowing the vivd voce evidence to be heard. 

Appeal dismissed with costs. 

Solicitors: Berry, Robinson dk Scott, for the trustee in the 

bankruptcy. 
Cotdson, Dickson dc Coulson, for the landlord. 

Cases referred to : 

In re Qenese^ Ex parte Kearsley <t Co., see ante. Vol. III., 

p. 57 ; L. R. 17 Q. B. D. 1. 
SeWy V. Greaves, L. R. 8 C. P. 594 ; 87 L. J. C. P. 251 ; 19 

L. T. 186 ; 16 W. R. 1127. 
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FRACTICK 

DIVISIONAL In re STAINTON, Ex parte THE BOARD OF TRADE. 

COURT. 
Mathe'^J Bankruptcy Act, 1883, sections 28, 104, and 127. 

and' ' Bankruptcy Rules, 1886, Rule 237. 

1887. Discharge — Appeal by Board of Trad^— Validity of Rule 237— Dw^y of Court — 
*^*— ' Duty of Debtor — Continuing to trade in hope of recovering position — Expendi- 

June 9fh and i^j.^ y^,. ij^^ purpose of keeping up appearances, 

1 Olflm 

Held: (1) That Rule 237 of the Bankraptcy Rules, 1886, is not ultra 
vires, but is a rule for carrying into effect the objects of the Bankruptcy 
Act, 1883 ; and the Board of Trade are entitled under that rule to appeal 
from any order of the Court made upon an application by a bankrupt for 
his discharge. 

(2) The Official Receiver reported on an application by a bankrupt for 
his discharge that such bankrupt had been guilty of unjustifiable extrava- 
gance in living, of rash and hazardous speculations, and of continuing to 
trade after knowing himself to be insolvent, which report was borne out 
by the facts. 

An unconditional discharge was nevertheless granted to the bankrupt 
by the County Court Judge. 

Held: (1) That the Bankruptcy Act, 1883, was intended to make mer- 
cantile men restrain from offences against the law of fair dealing ; and 
where a bankrupt is clearly proved to have committed offences under sec- 
tion 28, sub-section (3) of the Act the Court ought not to pass over such 
offences. 

(2) That where the County Court Judge finds that a bankrupt has been 
guilty of misconduct under section 28 and imposes a penalty, the court of 
appeal will not be inclined, except upon very grave grounds, to interfere 
with the amount of punishment awarded, but if the Judge comes to a 
wrong decision, contrary to the facts, that no misconduct has been com- 
mitted, the Court on an appeal is bound to express its opinion and act 
upon it. 

(3) That although a man has a perfect right, as long as he is solvent, to 
determine that he will go on with a business even though it may be a 
losing one, in the hope of a revival in trade, yet the moment he becomes in- 
solvent he is no longer going on at his own risk but at the risk of hLs 
creditors ; and the proper course for a man to pursue, as soon as he finds 
that he cannot pay twenty shillings in the pound, but he nevertheless 
thinks that if he goes on he may be able to retrieve his position, is to call 
his creditors together and leave them to determine whether the business 
shall be continued or not 

(4) That a man has no right, when Ids business can no longer support 
it, to go on living in the style usual during the time such business was a 
profitable one merely for the sake of keeping up appearances, which under 
such circumstances is only another term for living on his creditors. 
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A man is bound not to keep up appearances, but to pay his debts, and ^ggj 
if his profits will not allow of his living at the particular rate he has been s.-y-' 
accustomed to live at, then his plain duty is at once to reduce such In rb 

THE Board op 
Trade. 



HIS was an appeal from an order of the learned judge of the 
Newcastle County Court granting the bankrupt Matthew Stainton 
an unconditional discharge. 

The Board of Trade appealed from that order on the ground that 
it was too lenient, and that the bankrupt having been shown by the 
report of the oflScial receiver to have committed certain of the 
oflfences specified in section 28, sub-section (3) of the Bankruptcy 
Act, 1888, some conditions to his discharge ought to have been 
imposed. 

Sir R. Webster, Q.C., Attorney-General {Muir Mackenzie with 
him) : for the Board of Trade. 

E. Cooper Willis, Q.C. : for the bankrupt. 

E. Cooper Willis, Q.C. : 

I have a preliminary objection. This appeal is brought by the 
Board of Trade, and I submit that the Board of Trade has no right 
of appeal. It is true that Rule 287 of the Bankruptcy Eules, 1886, 
provides that "An appeal to the Court of Appeal shall lie at the 
instance of the Board of Trade and at the instance of the trustee, if 
any, from any order of the Court made upon such an application," 
that is, an application by a bankrupt for his discharge. But by 
section 127, sub- section (1) of the Bankruptcy Act, 1883, power is 
only given to the Lord Chancellor to make general rules "for 
carrying into effect the objects of this Act ; " and Rule 287 is not 
a rule for carrying into eflFect the objects of the Bankruptcy Act 
within the meaning of that section. It is therefore ultra vires as 
being inconsistent with the statute under which it purports to be 
made. The rule gives a power which the Act does not in any way 
contemplate. It goes beyond the object of the Act. The rule is 
not made valid by being laid before parliament under section 127, 
sub-section (2). By section 104, sub-section (2), an appeal can 
only be brought by "any person aggrieved." The Board of Trade 

R 2^ 
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1887. &i'6 not aggrieved by an order like this. The trustee has a right of 

bTiiB appeal because he represents the creditors, but that does not apply 

Stainton, to the Board of Trade. The right of appeal cannot be given merely 

Ex PARTE o JTir o 
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E BoAUD OF because it is written in a rule. (Counsel referred to Ex parte 
Tkade. jYiii^^y^ j^ j,^ Wright, L. E. 23 Ch. Div. 118; 52 L. J. Ch. 546; 

48 L. T. 380 ; 31 W. R. 553 ; Eex v. Inliahitants of Barham, 8 
B. & C. 99 ; Attorney-General for Quebec v. Reed, L. R. 10 App. 
Cas. 141 ; 54 L. J. P. C. 12 ; 52 L. T. 393 ; 33 W. R. 618 ; Ex 
jmrte Davis, In re Davis, L. R. 7 Ch. App. 526 ; 41 L. J. Bank. 
69 ; 27 L. T. 53 ; 20 W. R. 791 ; Reed v. Harvey, L. R. 5 Q. B. 
D. 184; 49 L. J. Q. B. 294; 42 L. T. 511; 28 W. R. 423; Ex 
parte Walker, In re McHenry, L. R. 22 Ch. Div. 813 ; 52 L. J. 
Ch. 653 ; 48 L. T. 291 ; 31 W. R. 419 ; In re Hann, Ex parte 
Foreman, see ante, Vol. III., p. 300 ; L. R. 18 Q. B. D. 393 ; Ex 
parte Sidehotham, In re Sidebotham, L. R. 14 Ch. Div. 458 ; 49 
L. J. Bank. 41 ; 42 L. T. 783 ; 28 W. R. 715). 

The other side were not called on upon the preliminary point. 

Mathew, J. : 

Judgment. I do not consider, with reference to this point, that it is 

necessary to hear you, Mr. Mackenzie. The appeal in question is 
preferred under Rule 237 of the Bankruptcy Rules, 1886, and that 
rule runs in this way : " An appeal to the Court of Appeal shall 
He at the instance of the Board of Trade, and at the instance of the 
Trustee, if any, from any order of the Court made upon such an 
application." '' Such an application," is the application referred 
to in Rule 236. " In any case in which an appUcation is made to 
the Court by a bankrupt for his discharge, and the official 
receiver reports to the Court any fact, matter, or circumstance, 
which would, under section 28 or section 29 of the Act, justify the 
Court in refusing an unconditional order for discharge, such appli- 
cation shall be deemed to be an opposed application within the 
meaning of section 99 of the Act.'* Now, it is said that Rule 237, 
which gives an appeal to the Court of Appeal, is vltra vires. To 
determine whether that is so or not, we must see what the power 
for framing Rules is, which is contained in the section of the 
earlier Act. That section is section 127 of the Act, and provides 
that **The Lord Chancellor may from time to time, with the 
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concurrence of the President of the Board of Trade, make, revoke, i887. 
and alter general Rules for carrying into eflfect the objects of this i^^ 
Act.*' There are further provisions to which I need not refer, Stainton, 

^ .... ■Ex PARTR 

because they are not material to our decision in this case. The the Board ok 
point for us to determine is whether or not a particular Eule is 
shown by Mr. Cooper Willis not to be a rule for carrying into 
eflfect the objects of the Act. Now, the argument is that the Rule 
confers no right consistent with the statute, that the statute con- 
fines the right of appeal to persons or parties aggrieved, and the 
Board of Trade cannot be described as a person or party aggrieved. 
Now, ought we to put that narrow construction upon this power 
conferred in general terms by section 127 ? The proper way to 
deal with that section is to ascertain what the objects of the Act of 
Parliament really are, and if any one object of the Act of Parlia- 
ment is served by this Rule, it is our plain duty to uphold it. Mr. 
Cooper Willis is compelled to admit that a trustee is entitled to 
appeal on a question of this sort as a matter of right under the 
statute. In what capacity? Mr. Cooper Willis says solely as 
representing creditors. It is perfectly clear to my mind that the 
object, and one of the chief objects of the Act was to confer on the 
trustee the power, and to impose upon him the duty of appealing 
where the Court below had overlooked something in the conduct of 
the bankrupt, under section 28, which disentitled the bankrupt 
to the discharge referred to in that section. Mr. Cooper Willis is 
obliged to admit that, for the purpose of the Act, the trustee in 
that case must be regarded as a person aggrieved. Why ? 
Because he represents the public, not because he represents the 
creditors merely. He is aggrieved by the determination of the 
Court below in his representative capacity that a particular man is 
to be permitted to carry on his business again, and as a person 
aggrieved in that sense, he is entitled to appeal. What does this 
rule do ? It substitutes for the trustee in such a case as the 
present, the Board of Trade, and without being put to the diflB- 
culty of applying to the trustee to exercise his powers, and coercing 
the trustee, if need be, to exercise his powers, the Board of Trade 
took upon itself to discharge the functions, which otherwise, under 
the statute it would be his duty to discharge. The intention of 
this rule is to forward the objects of the Act, and, therefore, in 
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1887. nay opinion, it was within the power of the Lord Chancellor and 
l^^ the Board of Trade to make it. 

Stainton, 

Ex FABTE -, _ 

THE BoABD Cave, J . : 

OF Trade. 

. I am of the same opinion. The question of whether a bank- 
rupt should be entitled to have a discharge, or not, has always 
been considered as one of public interest — one in which the com- 
mercial conmiunity at large is interested as well as the bankrupt, 
and the bankrupt's own individual creditors. In the case of Ex 
parte Selhy (2 Jurist, N. S. 79), Lord Justice Knight Bruce says, 
" A certificate under the bankruptcy laws is not a matter of right, 
but a matter of discretion — a discretion I agree to be exercised on 
judicial principles ; but the case of a certificate is one in which 
those judicial principles involve the duty of attending to the public 
interest and the claims of society at least as much as in any other 
class of cases coming under the consideration of the Court. How 
I should have been disposed to deal with the case if only private 
interest had been concerned, I need not say, for more than private 
interest is involved. The ground of opposition to the granting of 
the certificate is want of fidelity in a sohcitor to his client, a rela- 
tion which as to obligations, legally, morally, and equitably imposed, 
if we were to treat as lax — as liable to be broken lightly, and with- 
out more than slight penalties and trivial consequences, we should 
be incurring a heavier "responsibility to society than any judicial 
person would willingly incur." Then Lord Justice Turneb says : 
'* It was then argued that there had been a condonation — that 
Hodges had treated the matter as a mere question of debt, but it 
was new to hear it argued that when public interest was concerned, 
any private dealing could amount to a condonation. The question 
was whether the bankrupt was to go into the world free to carry on 
business without any liability to his former creditors, and in de- 
ciding this question, the interests of society were to be looked to." 
Now if that was the case under the Act of 1849, it is still more so 
under the Act of 1883. Then, if we are to regard the interest of 
society, and the requirements of commercial morality, how are those 
matters to be brought before the Court, the object of the Act being 
that a discharge should be granted only with reference to those 
principles. It seems to me the Rules have most properly enacted 
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that the Board of Trade may appeal from the decision of the County issr.. 
Court judge, when it has reason to believe that those matters have C^ 
not received the attention which, according to the case I have cited, Staintox, 
they onght to receive, when a question of discharge is under con- the Boabd or 
sideration. So far, therefore, from thinking that the Eule is ultra ^^^^* 
vireSy it appears to me to be adapted most thoroughly to carry out 
the plain object of the Act, and to be one entirely and thoroughly 
within the power of the Lord Chancellor. 

The case was then heard upon the merits : — 

On January 28th, 1887, the bankrupt Matthew Stainton, who 
carried on business as an iron manufacturer, presented his own 
petition, the liabilities being set down at 2000L, with assets nil. 

On application for discharge the of&cial receiver reported : — (1) 
that since 1877 the drawings of the bankrupt largely exceeded his 
profits, and that he had been guilty of unjustifiable extravagance 
in living; (2) that the bankrupt had brought on his bankruptcy 
by rash and hazardous speculations ; and (3) that he had continued 
to trade after knowing himself to be insolvent. 

The bankrupt alleged that his continuing to carry on his business 
and to incur an expenditure in keeping with his former style of 
living, but in excess of his then profits, was done with a view to 
maintain his position and keep up appearances until an improve- 
ment in trade, and further that it was necessary for the purpose of 
enabling him, should such improvement not take place, to sell his 
iron foundry and business as a going concern, in which case he 
believed it would fetch a much larger price than could possibly be 
expected if the business were discontinued. He also stated that 
his business had been a good one, and although the profits from 
the year 1880 had been generally very small, the bankrupt attri- 
buted this to the prevailing depression in the iron trade, and that 
he had acted under a bond fide belief that trade must soon revive. 

The learned County Court judge was of opinion that the bank- 
rupt had been mainly actuated in his conduct by the above views, 
and that they were founded upon reasonable grounds, and notwith- 
standing the o£fences proved he granted him an unconditional 
discharge. 

The Board of Trade now appealed. 
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Stainton, 
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OF Trade. 



1887. Muir Mackenzie : for the Board of Trade. 

Upon the facts 8ome conditions ought certainly to have been 

imposed. The bankrupt ought either to have been required to 

"l\^^A-° consent to judgment being entered against him under section 28, 

sub-section (6), or the discharge ought to have been suspended for 

some time. 

E. Cooper Willis, Q.C. : for the bankrupt. 

The County Court judge had knowledge of all the tacts, and he 
exercised his discretion. 



Judgment. 



Mathew, J. : 

I am of opinion that this appeal must be allowed. I think the 
learned County Court judge took too indulgent a view of the conduct 
of the debtor in this case. He was influenced probably by con- 
siderations that have not been presented to us, and upon which we 
have had no information, as to the age of this debtor, his condition 
of health, and many other points, that probably did induce the 
learned County Court judge to come to the conclusion that he 
might pass over (because that is what he has done) the offences 
which the bankrupt was proved to have committed, having regard 
to the provisions of the Bankruptcy Act. There is no doubt here, 
upon the face of the official receiver's report, and upon the 
evidence given by the debtor himself, that he has contravened the 
provisions of section 28 in three important particulars. It is 
admitted that he continued to trade after he knew himself to be 
insolvent. It is admitted that ho brought on his bankruptcy to 
some extent by rash and hazardous speculation, and further it is 
proved beyond all controversy that his expenses amounted to an 
unjustifiable extravagance in living. As my learned brother has 
said, I cannot help thinking that the learned County Court judge 
and others of his brethren w^ho would be likely to be guided by his 
excellent judgment, would find themselves somewhat hampered by 
the judgment in the future if we allowed it to stand. It was 
intended that this Act should make mercantile men restrain from 
offences against the law of fair dealing. We have to consider how 
the case should be dealt with. It is clear that for the last seven 
years of this man's trading his drawings were out of all proportion 



HIGH COUET OF JUSTICE. " 249 

to his earnings. He was deliberately spending more than twice as issr. 
much as he ought to have expended from year to year. It is clear ^"^^ 
again that he ought not to have gone on maintaining appearances. Stainton, 
That is a phrase that people appear to be satisfied with. It fiUs the Boa&d 
the ear no doubt, and in that sense it may be the explanation of a ®' Tbade. 
man living on his creditors, for that is what it comes to. But 
maintaining appearances at the expense of one's creditors, is what is 
pointed at by this section. Then with regard to the rash and 
hazardous speculation, there is no doubt that he embarked in 
different contracts, in manufacturing contracts in metal, and lost 
a large sum of money in respect of those contracts. He en- 
deavoured to get out of his liability by giving what he says were 
accommodation bills, and he was enabled to get rid of his liabilities 
by paying 1,200Z. That money was thrown away, and because of 
rash and hazardous speculation. Now we have to consider what 
ought to be done. If there was any reasonable prospect hereafter 
that he would be a more successful trader than he has been on 
behalf of the creditors, I think judgment should be entered against 
him. If he were a young man and vigorous and were able to turn 
his attention to something else, and there was a clear prospect 
(such a case would not be likely to arise) of his earning more than 
he did in the past, we might perhaps give a charge on his acquired 
property. But I agree with my learned brother when he said that 
it is in a case where some particular property is coming to a debtor, 
that such a course should be taken. In this case the debtor is left 
without anything, the same as his creditors. It has been suggested 
that he may go into business again. He may. But what prospect 
is there that he would earn any more in the future than he has 
done in the past ? What hope is there that trade will improve ? 
In my opinion this is not a case in which we should enter judgment, 
but in order to mark our sense of his misconduct, he having been 
out of business for about a year, we order his discharge to be 
suspended for six months more. 

Cave, J. : 

I am of the same opinion. If in this case the learned judge had 
arrived at the conclusion that the bankrupt had been guilty of mis- 
conduct, I should not have been disposed to quarrel, except on very 
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1887. grave grounds, with the amount of punishment which he had 

IiTbI awarded. But I am unable to come to the conclusion to which 

Stainton, i}^Q learned judge seems to have brought himself — ^that there was 

Ex PAHTB J & -*& 

THE BoABD no misconduct in this case, and that being so, it seems to me that 
one is bound to express his opinion and to act upon it. ITow, the 
facts really are not very much in dispute. The bankrupt had a 
business, which, down to 1877, is said to have been a profitable one. 
In the year 1877 he dissolved partnership with his brother, and at 
that time his brother's share, which, I take it, was half, was 4,400Z. 
After 1877 the bankrupt's was a losing business, and by the aid of 
the accounts which have been filed, we can see for ourselves per- 
fectly clearly that by the commencement of 1880, there had been 
a very considerable loss — a loss of the capital which the bankrupt 
had in 1877- Unfortunately, in that year, he appears to have 
thought — for I can put no other interpretation on what took place 
— that he could improve his business by gambling, and accordingly 
in conjunction with Mr. Greenup, he bought iron in the market for 
the purpose of selling again, and deriving a benefit from the 
differences. Unfortunately for him, the differences went against 
him, and he had to accept in the first instance bills to the extent 
of 8,000Z. or 8,500Z., and ultimately to pay a sum of 1,200Z. or 
1,800{. as his share of those losses. The result of that was, in the 
year 1880 he became insolvent. When those losses had occurred, 
joined with the further losses in trade in that year, or rather joined 
to the fact that he drew a great deal more than the profits amounted 
to in 1880, he was no longer able to pay his creditors 20s. in the 
pound. Now, ought he to have known that ? I think he ought. 
What he attempted to show to the learned County Court judge, 
was, that by the valuation of a gentleman, who was not called, this 
manufactory was worth a sum of 6,500J. in 1886, but we have his 
own statement that in 1880 he tried to realise it, and could not 
find a purchaser. Therefore, he had the very gravest reason for 
not believing in the exaggerated estimate which had been put on 
the value of this manufactory, and for myself, I cannot doubt that 
he knew, if not as early as 1880, yet two or three years before he 
actually stopped, that he was insolvent and unable to pay his debts. 
He therefore, has been shown to have been clearly guilty of three 
offences against the Act. In the first place unjustifiable extrava- 
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gance of liying ; in tho second place, gambling ; and in the third issr. 
place, carrying on business after he knew he was insolvent. With j^l^ 
regard to the unjustifiable extravagance in living, the learned County Stainton, 
Court judge said that the debtor acted under the bond fide belief which the Boabd 
was shared by others, that trade would soon revive. Now, a man, of 
course has a perfect right as long as he is solvent, to determine that 
he will go on with a business, although it may be a losing business. 
He may trust that before he becomes insolvent matters will change, 
and he will again be in a condition of prosperity. But the moment 
he becomes insolvent, then he is no longer going on at his own risk 
in case of failure ; he is going on at the risk of his creditors, in case 
things do not mend as he hopes they will. In my judgment a man 
has no right to do that. The moment things have got to such a pitch 
that he cannot pay 20s. in the pound, but he nevertheless thinks 
that if he goes on he may be able to retrieve his position, in my 
opinion he ought to call his creditors together, and leave them who 
will have to bear the loss in case his calculations are wrong, to 
determine whether that course of going on shall be proceeded with 
or not. Now, the learned County Court judge says the extrava- 
gance in living was done with a view to maintain his position and 
keep up appearances, and further that it was necessary for the 
purpose of enabling him, should such an improvement not take 
place, to sell his iron foundry at a larger price. I confess I cannot 
understand at all that view. A man is bound not to keep up 
appearances, but to pay his debts, and if his profits will not allow 
of his living at the particular rate he has been accustomed to live 
at, then his plain duty is to reduce his scale of living, and not to 
go on living out of the money of his creditors. As to keeping up 
the reputation of the business, that again I fail to understand, 
because, it is meant by that that an intending purchaser seeing him 
living at a particular rate, will assume from that that the business 
is a profitable one, and give more than he otherwise would for the 
business. That cannot be commended, certainly, as being honest 
to the purchaser. It is an attempt to delude him by a fictitious 
appearance of prosperity. I cannot regard that as being a reason- 
able excuse for spending more money than the trader is aware he 
is able in justice to his creditors to expend. The question of his 
carrying on his business after he knew he was insolvent does not 
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1887. appear to have been dealt with by the learned County Court judge 

lTub ^^ ^^* -'-^^ speculations on the iron market he does deal with. 

Staintow, There, again, he gives an excuse which I am quite unable to 

Ex PAKTB ' o / o T. 

THE Board foUow, because he says, the speculations were in some degree 
connected with his business as an iron manufacturer. That is so 
to the extent that they were speculations in manufactured iron 
made by other persons, or rather that they were transactions upon 
the market intended to result in his receiving the differences. 
Unfortunately they resulted in his having to pay the differences ; 
but they were gambling transactions, and it does not make 
it better that they were transactions connected with the business 
which he was carrying on. 

In my opinion the reasons assigned by the learned County Court 
judge for coming to the conclusion that this gentleman was not 
guilty of misconduct are illusory, and I think such as one can see 
to be wrong. Under these circumstances, I agree it is our duty to 
do that which the learned County Court judge should have done. 
But for the fact which has been referred to that the bankrupt has 
ceased to trade since some time in 1886, 1 should have been also of 
opinion that a larger penalty would have been required, but having 
regard to that circumstance, I agree that the suspension of the 
certificate for six months will be sufficient. I must say I think in 
this case the Board of Trade have been amply justified in coming 
here with the appeal. 

E. Cooper WiUis, Q.C. With regard to the question of date, I 
just wish to understand from your lordship whether the six months 
is to run from the present time, or whether it is to run from tho 
time the matter came before the County Court judge on April 22nd. 

Mathew, J. From the present time. 

Appeal allowed. 

Solicitors : The Solicitor to the Board of Trade, for the Board 

of Trade. 
Hopwood d' SoTis, for the bankrupt. 
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FBACnCE. 

In be landau, Ex pabte BROWN & WINGROVE, 

Bankruptcy Act, 1883, section 28. 
Bankruptcy Rules, 1886, Rules 130, 134. 

Discharge — Time — Notice of appeal — Length of notice — Rules of the Supreme 

CouH, 1883, Order LVIIL, Rule 3. 

Notice of appeal from an order made by the Conrt on application by a 
bankrnpt for hiB dischaige should be a fourteen days' notice. 

Where such notice was not given and objection was taken at the 
hearing, the Court directed the case to stand over for a week imtil the 
required time had elapsed. 
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HIS was an appeal on behalf of Messrs. Brown & Wingrove, 
creditors in the bankruptcy, from an order of Mr. Registrar Hazlitt, 
by which he snspended the discharge of the bankrnpt Max Landau 
for twelve months. 

The ground of appeal was that such order was too lenient, 
and that nnder the circumstances no discharge ought to have been 
granted at all, or at any rate only on condition of judgment being 
entered against the bankrupt under section 28, sub-section (6), of 
the Bankruptcy Act, 1883. 

Cock, Q.C, {Abrahams with him): for Messrs. Brown & Wingrove. 
Moloney : for the bankrupt. 

Moloney : 

I have two preliminary objections. I say (1) that the appeal is 
too late ; and (2) that the notice of motion is not long enough. As 
to the first point — that the appeal is too late. The order was made 
on June 23rd. Notice of motion was served on July 14th — ^the 
twenty-first day — between 8 and 9 o'clock at night. Therefore it 
must be counted as not given until the next day, July 15th, and it 
is one day too late. Then as to the other point — ^that the notice is 
not long enough. The notice was given on July 15th, and it 
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1887. ought to be a fourteen days' notice. We have had only seven days. 
Inm Order LVIII. of the Rules of the Supreme Court, 1888, which 
Landau, deals with appeals to the Court of Appeal, provides by Rule 8 that 
Brown & " Notice of appeal from any judgment, whether final or interlocu- 
tory, or from a final order, shall be a fourteen days' notice, and 
notice of appeal from any interlocutory order shall be a four days' 
notice." An order for discharge is a final order, and appeals from 
the Bankruptcy Court to the Court of Appeal are regulated by the 
Judicature Act (Bankruptcy Rules, 1886, Rule 184). 

Cock, Q.C. : 

As to the first point — that the appeal is too late, the appeal is 
regulated by Rule 180 of the Bankruptcy Rules, 1886, which 
provides that " Subject to^ the power of the Court to extend the 
time under special circumstances, no appeal to the Court of Appeal 
from any order of the Court shall be brought after the expiration 
of twenty-one days. The said period shall be calculated from the 
time at which the order is signed, entered, or otherwise perfected, 
or, in the case of the refusal of an application, from the date of 
such refusal." Here the order was signed and entered on June 29th, 
and the appeal is therefore in time. As to the second point, I do 
not think I ought to argue it. I confess some slight mistake seems 
to have been made, but it is not a serious one, and your Lordships 
can doubtless find a way to remedy it. 

The Master of the Rolls (Lord Esher) : 

Judgment. As to the first point taken — that the appeal is too late, tho 

bankrupt has failed because it has been shown us that the order 
appealed from was signed and entered on June 29th. As to the 
other point the bankrupt succeeds, and the result of his success is 
that we order the case to stand over until next Friday. 

LiNDLET, L. J. and Lopes, L. J., concurred. 

Solicitors: M, Abraliams, Son d- Co., for Messrs. Brown & 

Wingrove. 
F. A, RicdaUf for the bankrupt. 
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FBACTIGE. 

In re BEUNNEE, Ex parte the BOABD OF TEADE. before 

Mr. JUBTICB 

Bankruptcy Act, 1883, sections 28, 48, and 97. ^^^n 

Evidence — Ansicers of bankrupt onptiblic examination — Siihsequmt motion against - ^T'^^j^ 
creditor — Fraxidulent preference — InadmissiMlity of evidence. 

Held : That the answers of a bankrupt on his public examination ore 
not admissible in evidence in subsequent motions in the same bankruptcy 
as against parties other than the bankrupt himself. 



T 



HIS was a special case stated by the learned judge of the 
Birmingham County Court for the opinion of the High Court 
under section 97 of the Bankruptcy Act, 1883, and raised the 
important question whether or not the answers of a bankrupt on 
his public examination are admissible in evidence in a subsequent 
motion in the same bankruptcy as against a party other than the 
bankrupt himself. 

On November 13th, 1886, the debtor Leopold Brunner was 
adjudicated bankrupt, and Mr. E. M, Sharp was appointed trustee. 
On February 24th, 1887, the public examination of the bankrupt 
was held. 

On April 1st, 1887, the trustee served a notice of motion on 
J. Whitehouse, a creditor in the bankruptcy for the sum of 5092., 
asking for an order declaring that the delivery by the bankrupt of 
certain watches of the value of 180Z. might be declared fraudulent 
and void against the trustee under section 48 of the Bankruptcy 
Act, 1888. 

The said notice of motion further called upon the respondent to 
** take notice that in support of the said motion an affidavit of the 
said trustee sworn on March 31st, 1887, and a transcript of a 
portion of the shorthand writer's notes of the public examination 
of the bankrupt now on the file of proceedings in the said bank- 
ruptcy will be read and used." 

On April 21st, 1887, the motion came on for hearing in the 
Birmingham County Court, when objection was taken that the 
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1887. answers of the bankrupt on his public examination were not admis- 
l^^ sible in evidence against the respondent. 
Beunnbb, It was thereupon contended on behalf of the trustee : — (1) That 

JSX PABTB 

THE Board the public examination of the bankrupt stood on a different footing 
from a private examination under section 27 of the Bankruptcy Act, 
18S8, inasmuch as every creditor could appear and cross-examine 
him thereon. (2) That it was only sought to use the sworn 
answers of the bankrupt in the same way as an affidavit ; and that 
it was open to the respondent to have given notice that he would 
require the bankrupt to attend for cross-examination like any other 
deponent. (8) That it would be a useless expense to the estate to 
re-embody the sworn answers of the bankrupt in a fresh affidavit, 
even assuming the possibility of obtaining such an affidavit from 
an unwilling bankrupt, {i) That although the answers of the 
bankrupt might not be admissible in every motion, still they were 
admissible in a motion of this kind where the only question was 
as to the motive and intention of the bankrupt in making this 
transfer. 

The learned County Court judge allowed the objection, stating 
his opinion that except by consent the evidence tendered was 
inadmissible as against the respondent, but as the question was one 
of constant occurrence, and some County Courts did receive such 
evidence, he submitted the case to the High Court. 

The questions were : — (1) Whether the answers of the bankrupt 
on his public examination are admissible in evidence in subsequent 
motions in the same bankruptcy, as against parties other than the 
bankrupt himself. (2) Whether such answers if not generally 
admissible are nevertheless admissible as against a creditor in a 
motion to set aside a transfer as a fraudulent preference. 

Muir Mackenzie : for the Board of Trade, stated the case, and 
referred to Ex parte Crosbie, 2 M. & A. 898 ; 1 Dea. 107. 

Cave, J. : 

Jadgment I am of opinion that this examination could not be received in 

evidence. No authority can be cited for the proposition that the 
evidence of a witness taken in one proceeding, is evidence against a 
person in another proceeding, who was not a party to the former 
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one. If Buch an examination conld be used as evidence, it might 1887. 
raise Aprimd facie case against a man which he would be put to iITm 
serious difficulty to meet. Take, for instance, this case. The real -^auN^f^s^* 

•' ' ' Ex PABTB 

question is the motive of the bankrupt in performing a certain act. »hb Board 

That is a matter which the creditor cannot contradict directly, but 

only by indirect evidence. It would be in the highest degree 

unfair that a statement of the bankrupt in his public examination 

should be evidence against every creditor who has anything to do 

with the bankruptcy, or, it must be allowed, against persons who 

have nothing to do with it. The convenience is on the side of the 

trustee, whom it places in an enviable position. But sitting here 

as I do, I must not look at the convenience of the trustee, but at the 

convenience of all parties and at the interests of justice. It would 

be grave injustice to say that such evidence ought to be received. 

It might lead to great evils. There might be a tendency on the 

part of the trustee to rely on expressions of the debtor at a time 

when he is trying to make his conduct appear at the best, and is 

therefore unreliable. Unless 'some special enactment can be 

pointed out in the Act, or some definite decision of a competent 

court, I do not think I ought to allow an application of this kind* 

Of course, if the parties agreed to receive the evidence it would be 

different. But in the absence of any agreement it would be a grave 

inconvenience if such evidence could be used. I should at any rate 

be very disinclined to make a precedent. I think the County Court 

Judge took a proper course in declining to receive the evidence. 

Solicitors : The Solicitor to the Board of Trade, for the Board 
of Trade. 
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DIVISIONAL In re WOOLSTENHOLME, Ex parte FOSTER & CO. 

COURT. 

Befooz Bankruptcy Act, 1883, section 4, sub-section 1 (d). 

ILlthbw, J., 

AND Jictof Bankruptcftf — Departing from, duMing-house with intent to defeat or d^lay 

1887. ' Creditors, 

June IZth. On March 8tb, 1887, the debtor, who was a farmer, inetnicted an 

auctioneer to sell off all the stock, furniture, and eflfects on his farms, and 
handbills and posters advertising the sale to take place on March 16th 
and 18th were issued, in which it was stated that the said debtor was 
leaving the neighbourhood. 

On March 15th, 1887, certain creditors, at whose bank the debtor had 
overdrawn his account, ha\'ing heard of the sale, wrote to the debtor 
thereon, and on the same day he was served with a writ by another 
creditor. 

On March 16th, 1887, the debtor departed from his house but left his 
brother at the farm, who superintended the conduct of the sale, and 
informed the auctioneer that letters addressed to him would reach the 
debtor. 

On March 17th, 1887, the debtor wrote to the bank, stating that he 
would call on the following Saturday or Monday and explain matters, 
which he did not do, and a petition was subsequently presented againat 
him by the bank in the County Court, the act of bankruptcy allied 
being that the said debtor departed from his dwelling-house with intent 
to defeat or delay his creditors, within section 4, sub-section 1 (d) of the 
Bankruptcy Act, 1883, but the County Court Judge declined to make a 
receiving order. 

Held (on appeal) : That the debtor was not bound to stay on his pro- 
perty while it was being sold from under him : that he left a representa- 
tive in the person of his brother, and no evidence had been adduced to 
show that if inquiries had been made as to the debtor they would not 
have been answered : and that the County Court Judge^ after hearing an 
explanation of the facts and considering the demeanour of the debtor 
when before him, having come to the conclusion that there was no 
intention to defeat the creditors, the Court would not interfere with his 
decision. 



T 



HIS was an appeal from a decision of the learned judge of the 
Bedford Connty Court refusing to make a receiving order against 
the debtor, T. Woolstenholme, on the petition of Messrs. Foster 
d Co. 9 on the ground that no act of bankruptcy had been com- 
mitted by the said debtor. 

The act of bankruptcy alleged was under section 4, sub-section 



I 
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1 (d) of the Bankruptcy Act, 1888, which provides that a dehtor i887. 
commits such act : " If with intent to defeat or delay his creditors jjj^ 
he does any of the following things, namely, departs ont of England, '^ooi-sTBif- 
or being out of England remains out of England, or departs from Ex paktb 
his dwelling-house, or otherwise absents himself, or begins to keep 
house." 

The debtor, T. WooUtenholme, was a farmer living at Staplow, 
near St. Neots, holding land under different landlords ; and Messrs. 
Foster d: Co. are bankers at Cambridge with whom WooUtenholme 
had overdrawn his account to the extent of 1,0002. 

On March 8th, 1887, Woolstenholme gave instructions to a local 
auctioneer to sell off all the stock, furniture, and effects on his 
farms. Handbills and posters of the sale — ^to take place on 
March 16th and 18th — were issued, in which it was stated that the 
vendor was leaving the neighbourhood. 

On March 15th Foster dt Co,, having heard of the sale, wrote to 
the debtor thereon, and on the same day he was served with a writ 
at the suit of a Mr. Shaw, and also pressed by a Mr. Atkinson, who 
obtained from the debtor his wine, while on the following day — 
March 16th — two other writs were issued against him. 

On March 16th the debtor left his house at ten o'clock in the 
morning and went to Sandy Station, and from thence, it was 
alleged, to London, leaving, however, his brother at the farm. 

The sale was duly conducted, and before its conclusion the 
debtor's brother informed the auctioneer that letters addressed to 
him would reach the debtor. The sum realised amounted to 800Z., 
which was for the most part disposed of to creditors, 40Z. being 
paid to Mr. Shaw, and various sums, ranging from 21L to 2802., to 
others who pressed their claims. 

On March 17th the debtor answered Messrs. Foster dc CoJs 
letter of March 15th, addressing himself from Staplow, and stating 
that he would give them a call on the following Saturday or 
Monday and explain matters, which, however, he failed to do. 

Messrs. Foster d Co. thereupon made farther inquiries, and 
found that the debtor had left the neighbourhood, but that letters 
addressed to the residence of his brother at Streatham would find 
him, and on April 2nd they obtained leave to serve a petition at the 
brother's address, the act of bankruptcy alleged being that the said 

B 2 
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1887. debtor departed from his dwellmg-hoase with intent to defeat or 

l^^ delay within section 4, sub-section 1 (d) of the Bankruptcy Act. 

W00L8TIN- The learned County Court Judge, however, declined to make a 

Ex PA&TB receiving order, and from that decision Messrs. Foster d Co. now 
F08TBB & Co. . . 

appealed. 

W. Graham (F. C. Willis with him) : for Messrs. Foster & Co. 

This case is certainly one for the Act to meet. When the 
debtor left his home on the morning of March 16th he alleges that 
he went to his brother's house at Streatham, and he assigns as a 
reason for going to London that all his furniture was about to be 
sold off. He left no address, but he did leave his brother at the 
farm, and the brother informed the auctioneer that letters addressed 
to him would reach the debtor. But the auctioneer lived three 
miles off, and no one in the parish seems actually to have known 
where the debtor was. Then the debtor wrote to Messrs. Foster 
d Co, saying he would call, and he never did so. In the case of 
In re Holloway (1 Bank. & Insol. Rep. 244) ** H. by deed assigned 
all his shop and dwelling-house, stock-in-tradei, &c., and property 
at W. or elsewhere, in consideration of an old debt and a present 
advance, subject to a proviso for redemption. The mortgagee ulti- 
mately took possession and proceeded to sell. A few days before 
possession was taken H. departed from his house, but left his 
address behind, and promised to return on a certain day. He did 
return for a few hours, but disappointed a creditor he had promised 
to pay. It was held that the deed and departure were both acts of 
bankruptcy." And in Holroyd v. Whitehead (8 Camp. 630) it was 
held that ^^ Where a trader departs from his dwelling-house on 
account of domestic dissensions, if he makes no arrangements for 
carrying on his business in his absence, and he foresees that as a 
necessary consequence his establishment must be broken up and 
his creditors must be delayed, which events accordingly happen, 
he thereby commits an act of bankruptcy." If a debtor leaves his 
house with the effect that when his creditors come to ask for their 
money he is not there — even though, as in this case, he may only 
have gone to Streatham, and the creditors are delayed for two or 
three days — it is sufficient. (Counsel also referred to Ex parte 
Austen, 2 Dea. 538.) Further, in HusseU v. Bell (10 M. & W. 
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S40)y '' Where a debtor, upon applications made to him by creditors i887. 
for payment of their debts, made appointments with them to meet ^^*^ 
him at specified times and places with reference to a settlement of "Woolbtbk. 
their demands, but failed to keep such appointments. It was held Ex partb 
that the failures to keep the appointments constituted acts of bank- 
ruptcy, although the places at which the appointments were made 
were not his usual places of business." At any rate though a man 
may leave an address, he has no right to make his creditors hunt 
him about the country. 

R. T. Reid, Q.C. {E. Clayton with him) : for the debtor, were 
not called on. 

Mathew, J. : 

We are asked to say in this case that the County Court Judge Jadgment 
was wrong in concluding that the debtor was not absent with 
intent to defeat his creditors. It is a question of fact. It is alleged 
here that this man being in difficulties ordered his effects to be 
sold. He stated that he was about to leave the neighbourhood. 
There was no concealment whatever. Then it is said that on 
March 16th he left his house. Well, his property was to be sold, 
and he was not bound to stay on his property while it was being 
sold from under him. He did not leave no representative. He 
left his brother, and there is no evidence whatever that if inquiries 
had been made they would not have been answered. It is clear 
that the debtor had formed the intention to go before the letter of 
Messrs. Foster* On March 16th he received that letter. It was 
answered, and it is now said that the answer was to deceive and 
to conceal his whereabouts. It is said that he addressed it from 
the house where he had lived. But the debtor explains that, he 
says that he expected an answer to it, and he gave that address 
intending to come back for it, and moreover his brother, who 
represented him, was there. Then it is alleged that this man 
promised to call on Foster dt Co. and explain — mind, it is not sug- 
gested that he ever promised to pay, but to explain — which he did 
not do. That also he explains quite naturally. He had no money, 
and he thought xmder those circumstances it was no use going. 
What we are in fAci asked to do is to stretch the law because 
certain creditors have not been paid and certain have. All I can 
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1887. say is that if those payments are preferences the law has a way of 

In^ dealing with them, but we are not disposed to stretch the law iu 

W00L8TSK- the manner we are desired. In my opinion the acts of the debtor 

HOLMB, •'X 

Ex PASTB are explainable, and I shall not differ from the conclusion arrived 
^' at by the County Court Judge. 

Cave, J. : 

I am of the same opinion. It is said that the debtor departed 
from his dwelling-house with intent to defeat or delay his creditors. 
He departed undoubtedly. The question whether it was with 
intent to defeat or delay can only be got at by inquiring into the 
circumstances of the case. The learned County Court Judge has 
taken a very careful note and delivered an elaboraie judgment, with 
which I entirely concur. What was the ostensible reason for 
leaving the dwelling-house here ? Where no reason could possibly 
be assigned for a man quitting his house, the presumption might 
arise that he did so for some ulterior purpose, but where any good 
reason can be assigned for leaving the dwelling that cannot be so* 
There does seem to be a valid reason here. The furniture was 
being removed. There was no bed on which to sleep, and his house 
was altogether upset. But that is not conclusive, because a man 
might take advantage of such a state of things, and if he concealed 
his address before or aft<?r removal it would be very suspicious. 
Here, before the going away, all the world was informed of the fact 
by the handbills and posters. The auctioneer was told how letters 
would reach the debtor, and the auctioneer communicated the fact, 
as he says, to other persons. Then the letter of March 17th might 
be suspicious, but the County Court Judge says, " After considering 
the demeanour of the debtor I cannot say that he intended to 
defeat his creditors. The debtor's story is confirmed by the 
debtor's wife, and she has not been cross-examined." My opinion 
is that the County Court Judge was right, and that this man did 
not intend to defeat or delay. The appeal must therefore be dis- 
missed with costs. 

A2)peal dismissed with costs* 

Solicitors : Cole d Jackson^ for Messrs. Foster k Co. 
Thomson d Ward, for the debtor! 
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Cases relied upon or referred to : — 1887. 

In re Holhway, 1 Bank. & Insol. Eep. 244. In bb 

Holroyd <t Whitehead^ 8 Camp. 580. holme, 

Ex parte Austen, 2 Dea. 683. FmtbS &"o. 
Rimell V. Bell, 10 M. & W. 340. 



PRACTICE. 

In re moon, Ex parte MOON. court of 

APPEAL. 
Bamkniptcy Act, 1883, tectum 18, gub-section (11). Bifou 

THB MaBTSR 

OP THB Rolls. 
Scheme of Arrangement — Mistaken EstiTnate — Default by Debtor — Injustice or Ldtdlbt, L.J. 

undue delay to Creditors — Adjudicaiion of bankruptcy — Jurisdiction, Lopbs, L.J. 

1887. 

A debtor having filed a bankruptcy petition against himself, the credi- j^iy 1st 
tors accepted a scheme of arrangement for the payment of a composition and 9th. 
of 208, in the pound, as security for which the debtor assigned to a trustee 
for the creditors all his property, except certain property included in a 
post-nuptial settlement made by himself, under which he had a life 
interest. 

The value of the property so assigned proved to be much less than the 
debtor's estimate of it, and was insufficient to pay the creditors 20«. in the 
pound, and they therefore applied for an adjudication of bankruptcy 
against the debtor with the view of testing the validity of the settlement 
made by him and of obtaining possession of the debtor's life interest 

Held: (1) That although it could not be said that the debtor had been 
guilty of fraud, yet he had misled the creditors by over-estimating the 
value of lus assets : that it would be unjust to the creditors that they 
should not get 209. in the pound : and that the Court had jurisdiction 
under section 18, sub-section (1 1) of the Bankruptcy Act, 1883, to make 
im order of adjudication under the circumstances. 

(2) That although the Court would not make an order of adjudication, 
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1887. i^ °o benefit could possibly result from it to the ciediton, yet as it was 

^-r-' possible that they might get something more by means of the adjudication 

In &B ^ i)^Q present case, the order ought to be made. 



£x PARTB 
MOOM. 



T; 



HIS was an appeal from an order of the Divisional Conrt in 
Bankruptcy adjudicating the debtor Moon a bankmpt under section 
18, sub-section (11), of the Bankruptcy Act, 1888. 

Section 18, which deals with a Composition or Scheme of Arrange- 
ment, provides by sub-section (11) : *' If default is made in payment 
of any instalment due in pursuance of the composition or scheme, 
or if it appears to the Court, on satisfeu^tory evidence, that the 
composition or scheme cannot, in consequence of legal difficulties, 
or for any sufficient cause, proceed without injustice or undue 
delay to the creditors or to the debtor, or that the approval of the 
Court was obtained by fraud, the Court may, if it thinks fit, on 
application by any creditor, adjudge the debtor bankrupt, and annul 
the composition or scheme " 

The debtor W. Moon, who in his minority became entitled to a 
large fortxme, had been a ward of Court, and in September, 1881, 
while still an infant, he married without the leave of the Court. 
In June, 1882, an order was made by which a settlement ot 
50,0002. of his own property was executed by the infant, xmder 
which he took a life interest terminable on bankruptcy. In July, 
1882, he came of age. 

In January, 1885, Moon presented his own petition in bank- 
ruptcy, and on February 7th, 1885, he made a statement of affairs, 
by which, according to the debtor's own estimate, his assets were 
sufficient to pay all the creditors in full. 

On February 23rd, 1885, at the first meeting of creditors, a 
scheme of arrangement under section 18 was proposed by the 
debtor, and subsequently duly accepted and confirmed. By the 
scheme the whole of the debtor's property, not included in the 
settlement, was to be assigned to a trustee, in order to be realised 
for the benefit of the creditors, the surplus being held for the 
debtor. 

On March 26th, 1885, a deed was executed by the debtor to 
carry out the scheme, and thereupon the receiving order was 
annulled. The deed by the schedule included the whole of the 
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debtor's property outside the marriage settlement, and recited his issT. 
desire to pay his creditors 20«. in the pound on their debts, and i^ 
that in order that the said composition be secured, he had agreed ^oon, 
to assign the said property. It did not, however, contain any Moon. 
coTonant by the debtor to pay the creditors in full. 

Subsequently the creditors realised portions of the property 
assigned, particularly the Penton Lodge Estate, but the value 
proved to be very much less than the debtor's estimate, and in 
February, 1886, application was made to Mr. Justice Cave for a 
declaration that the life interest of the debtor under the settlement 
of June, 1882, passed under the general words of the composition 
deed to the trustee thereof. The application was refused, however, 
and this decision was, in April, 1886, affirmed by this Court (see 
I.. E. 17 Q. B. D. 275). 

Thereupon in July, 1886, the creditors applied to the learned 
Judge of the Salisbury County Court for the rectification of the 
composition deed so as to include the life interest of the debtor 
imder the settlement ; or, in the alternative, for an order under 
section 18, sub-section (11), adjudicating the debtor bankrupt. 

The County Court Judge refused the application, and on appeal 
to the Divisional Court in Bankruptcy, that Court on June 18th 
last, affirmed the decision in the County Court so £Eir as regarded 
the question of rectification, but adjudged the debtor a bankrupt. 

From that decision the debtor Moon now appealed to the Court 
of Appeal. 



i2. Vaxighan Williams {Muir Mackenzie with him): for the 
debtor Moon. 

Under section 18, sub-section (11), the Court may adjudge the 
debtor bankrupt if it appears that the ** composition or scheme 
cannot, in consequence of legal difficulties, or for any sufficient 
cause, proceed without injustice or undue delay to the creditors or 
to the debtor, or that the approval of the Court was obtained by 
fraud." In the Divisional Court Mr. Justice Mathew said that 
the creditors had been misled by the statement of the debtor, and 
that the debtor having made such a statement with a view that the 
creditors should act upon it, he must take the consequences. But 



266 BANKRUPTCY EEPORTS. 

1887. there was no evidence of any fraud, which is in eflFect what was 

Moox, 

£x FARTB 

Moon. [The Master OP THE RoLLS.— rHow mnch has been paid under 

the composition deed now ?] 

• About 148. 6d. in the pound, and part of the property is not yet 
realised. The chief failure was on the Penton Lodge Estate, 
which seems only to have realised little more than it had been 
mortgaged for. Then there were two other assets ; one of 6000/. 
was a debt due to Moon from one Reginald Herbert, which the 
trustee says is a bad debt, and also some property in Staleybridge 
which has not been taken into consideration. The debtor's un- 
secured liabilities amounted to 28,0002., and his es'.imate of his 
property was 69,000Z. There is no suggestion of fraud on the 
part of the debtor at all, but it is said that he made *' reckless 
statements." There are no '^ legal difficulties," and the words 
" any sufficient cause'* must be eju^dem generis with legal diffi- 
culties. The creditors were equally to blame with the debtor in 
respect of the mistaken estimate of the value of the property. 
They canvassed each item and were aware of the risk. The 
creditors were not misled, although the estimate of the debtor was 
over-sanguine. From what occurred at the meeting it is clear that 
there was no agreement that 20s. in the pound should be paid. 
The deed was not intended to operate as a guarantee, and the mere 
fact, that 20^. in the pound has not been realised is no ground for 
adjudicating the debtor a bankrupt. Here by the deed and the 
agreement at the meeting, the creditors were willing to run the 
risk, and it was no injustice to them. Moreover, it is not made 
out now that the creditors will not get 20s. in the pound. The 
only effect of an adjudication will be that the debtor will forfeit his 
life interest under the settlement. The settlement was not a 
voluntary settlement, and it is not void as against the trustee in 
bankruptcy. 

Lockwood, Q,C, (F. C, WiUis with him) : for the trustee in 
bankruptcy. 

It is certainly an injustice if persons enter into an agreement by 
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which they are to get 20s. in the pound and they do not got that i887. 
amount. j^ ^b 

Moon, 

Ex FARTS 

[The Master of the Rolls. — This settlement was made by Moon. 
compulsion under order of the Court of Chancery. How can the 
trustee in bankruptcy deal with it ? By the terms of the settle- 
ment the life interest goes to the trustees of the settlement. I 
express no opinion, but could the trustee in tlie bankruptcy get any 
part of the money ?] 

He will try, and what he asks is that he may be put in a posi- 
tion to try. Moreover, there may be other property of the debtor 
which is not included in the composition deed, and which would 
Test in the trustee in bankruptcy. The debtor and any person 
supposed to be indebted to him, could be examined by the trustee 
in bankruptcy under section 27 of the Act, but that power to 
examine is not given to a trustee under a scheme. 

July 9th. 

LiNDLET, L.J. : 

This is an appeal from the Divisional Court sitting in bank- Judgment, 
ruptcy, and the question is whether, having regard to section 18, 
sub-section (11), of the Bankruptcy Act, 1883, the Court can order 
Moon to be adjudged bankrupt, and if so, whether in this case the 
Court will do so. Moon having got into difficulties, presented his 
own petition in January, 1885. A scheme of arrangement was 
submitted and approved, by which the debtor proposed to pay 208. 
in the pound, and that his property be assigned to a trustee to sell. 
It was represented by Moon that the property was ample to produce 
20«. The property, however, will not realise so much, and the 
creditors are disappointed. In the hope to obtain a further divi- 
dend they made this application, and their object in having Moon 
adjudged bankrupt is to obtain a larger dividend. Section 18, 
sub-section (11), says that ^'If default is made in payment of any 
instalment due in pursuance of the composition or scheme, or 
if it appears to the Court, on satisfactory evidence, that the 
composition or scheme cannot, in consequence of legal difficulties, 
or for any sufficient cituse, proceed without injustice ot undue delajr 
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1887. to the creditors or to the debtor, or that the approval of the Coarfe 
l^^ was obtained by fraud, the Court may, if it thinks fit, on ap- 
MooKT, plication by any creditor, adjudge the debtor bankrupt, and 
Moon. annul the composition or scheme." Now nobody charged Moon 
with fraud, but it is an unfortunate fact that he did very 
greatly over-estimate his assets, and in point of feict the credi- 
tors have not got and cannot get the dividend promised. 
Now the first point urged was that under the deed the risk 
was thrown on the creditors. I cannot think that was the fiEur view 
under the deed. It is obvious that the creditors proceeded on the 
assumption that they were to have 20a. in the pound. The recitals 
say that the debtor desires 20a. in the pound to be paid, and as 
machinery that that sum be paid the property is assigned as stated. 
It cannot be said that no injustice is done if the creditors get less. 
On the contrary great injustice is done in such case. Then it was 
said that the section does not apply to a scheme of this kind, a 
scheme to pay 20a. in the pound. It is said that the section runs, 
*^ If default is made in payment of any instalment due in pur- 
suance of the composition or scheme," and that it must be con- 
fined to default in an instalment. As to that I certainly cannot 
agree. It would be very odd if a scheme could be upset if an 
instalment is not paid and not if the whole is not paid. But then 
the seciion goes on, '' or if it appears to the Court, on satisfactory 
evidence, that the composition or scheme cannot in consequence of 
legal difficulties, or for any sufficient cause, proceed without in- 
justice or undue delay to the creditors or to the debtor." It is 
unjust that the creditors do not get 20a. in the pound. But 
further it was said that there is a mill at Staleybridge which is 
capable of realisation, and that if it is realised 20a. in the pound 
will be made up. But I am not satisfied of that at all. When we 
sift the evidence it is not made out at all that the interest of the 
debtor in this mill will realise so as to make up the 20a. On the 
whole case I am clearly of opinion that there is ample jurisdiction 
to set aside the scheme and adjudge the debtor bankrupt. Then 
with regard to this case, Is it a case in which the Court will 
exercise that jurisdiction ? The Court has to see if it does exercise 
it what will be the effect. It has to see whether the creditors will 
get aoy advantage. I certainly cannot say here that nothing will 
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be got, and, having regard to the facts and to the inability to say isbt. 
that any advantage will not be got, I am of opinion that the appeal i^^ 
of the debtor must be dismissed. Moon, 

Ex PABIE 



LiOPES, L.J. : 

I do not think that Moon intended to deceive his creditors, bat 
what he stated had that effect. If I thought that the creditors 
would get nothing by an adjudication, I would not say that the 
debtor should be adjudged bankrupt. But I am not prepared to 
say that the creditors will get no advantage, and if so injustice will 
be done if an order is not made. I express no opinion, but they 
may be better off. They may successfully oppose the voluntary 
settlement. I am of opinion that the Divisional Court was quite 
right in its decision. 

LiNDLEY, L.J. : 

The Master of the Rolls desired me to state that he takes the 
same view. « 

Appeal dismissed. 

Solicitors : E. A. NeUon^ for the debtor Moon. 

Dawes <i Son, for the trustee in the bankruptcy. 



Moon. 
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FSACnCE. 

Befokb In re EATHBONE, Ex parte PATEESON. 

Mb. Justicb 

1887. Bankruptcy, Act, 1883, section 55, sub-section (3). 

July 7th. Disclaimer of Lease — Service of Notice of Motion — Parties out of the Jurisdiction. 

Held : That notice of motion for leave to disclaim a lease hy the tmstee 
in a bankruptcy may he served on persons interested out of the jurisdic- 
tion of the Court in the ordinary way. 

Where a notice is simply one hy which certain information is given to 
persons interested, and is not intended to be the foundation of any proceed- 
ings against such persons, leave to serve the notice out of the jurisdiction 
may be given ; but if the notice is a notice leading to proceedings against 
the person whom it is desired to serve, and bringing him into the position of 
a defendant before the Court, service of such notice out of the jurisdiction 
will not be allowed. 



T 



HIS was a case referred to the Court by Mr. Eegistrar 
Hazlitt to settle a point of practice on which it appeared the regis- 
trars were not in accord. 

Mr. Paterson, the trustee in the bankruptcy, was desirous of 
disclaiming certain leasehold property situate in Ireland, of which 
the bankrupt was assignee. 

The landlord and the original lessee lived in Ireland, and a ques- 
tion was raised as to the validity of notice to the parties in Ireland 
of motion to disclaim. 

The point was therefore referred to Mr. Justice Cave for his 
decision. 

Brooke Little : for the trustee. 

I went to Mr. Eegistrar Hazlitt to ask for directions, and he at 
first directed that notice of the motion to disclaim be served on the 
parties in Ireland, but having heard that another of the registrars 
had expressed an opinion that such service could not be made, he 
afterwards sent it to your Lordship to decide. 

[Cave, J, — ^What is the form of notice ? ] 
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Simply a notice of an application for leave to disclaim. Notice i887. 
that we intend to apply to this Court for leave to disclaim. There j'jJJ^ 
is no order asked for against them in Ireland. Section 55, sub- Kathbonb, 

/ \ 1 -r% 'Ex PARTE 

section (3) of the Bankruptcy Act, 1888, provides that "A trustee Patbbson. 
shall not be entitled to disclaim a lease without the leave of the 
Court, except in any cases which may be prescribed by general 
rules, and the Court may, before or on granting such leave, require 
such notices to be given to persons interested, and impose such 
terms as a condition of granting leave, and make such orders with 
respect to fixtures, tenant's improvements, and other matters arising 
out of the tenancy as the Court thinks just." Section 117 provides 
for the enforcement of orders of Courts throughout the United 
Kingdom. The notice does not require personal service. In the 
case of In re Nathan Newman dt Co. (L. R. 35 Ch. Div. 1 ; 35 
W. R. 293), in which it was held that "A notice under the general 
order of November 11th, 1862, B. 30, of an appointment to settle 
the list of contributories of a company may be served out of the 
jurisdiction in manner provided by rule 60,'' Lord Justice Cotton 
said, '' In this case I think that Mr. Justice Nobth has taken an 
erroneous view. He probably thought that the case was governed 
by In re Anglo-African Steamship Compa/ny (L. B. 32 Ch. Div. 
348), but that was a very different case. There it was sought to 
serve on persons resident out of the jurisdiction an order for a call, 
with a view to found proceedings against them to compel payment, 
and it was held that the Court had no jurisdiction to order such 
service. In the present case the notice is not intended to be the 
foundation of any proceedings against the person on whom it is 
served. The official liquidator is only performing a duty cast upon 
him by the Companies Acts of giving certain information to persons 
whom it is proposed to place on the list of contributories. Service 
of a notice of that kind is a very different thing from service of an 
originating summons, or of a notice intended to be the foundation 
of proceedings substituted for an action." Here also there are no 
proceedings against the parties. All that is wanted is that they 
should come if they wish and show cause why the disclaimer should 
not be allowed. If this notice cannot be given, all power of dis- 
claiming property in Ireland and Scotland or the colonies is really 
gone. 
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In KB 
Rathbonf, 

£z PABTB 

Patbbson. 
Judgment. 



Cave, J. : 

I am of opinion that in this case the notices should be served on 
the parties in Ireland. There is a distinction between this case and 
a case which I remember to have decided some time ago. In that 
former case it was obvious that the notice there was a notice 
leading to proceedings against the person whom it was desired to 
serve, affecting his rights and making him liable to the jurisdiction 
of the Court. He was by that means to be brought, as it were, 
into the position of a defendant before the Court. I held in that 
case that the notice could not be served, because there was no 
section or rule which enables notice to be served out of the jurisdic- 
tion. In that case there was nothing to prevent the trustee from 
issuing a writ against the person and obtaining leave to serve the 
writ abroad under the Judicature Act, and I held that he was obliged 
to fall back upon his writ of summons. Here the case is altogether 
different. There is no action whatever against these persons, and 
no writ could be issued against them. The Court is asked to give 
the trustee leave to disclaim a particular lease, and he is required 
to give notice to certain persons who may come forward if they 
think fit, in order that the Court may have all the circumstances 
before it. But no remedy is ever given personally against the per- 
sons on whom the notice is served, not even with respect to costs. 
No personal remedy is sought against them at all. Under these 
circumstances I am of opinion that this case is not within the one I 
formerly decided, and that notice of this application may and ought 
to be served on the parties in Ireland. The distinction pointed 
out in In re Nathan Newman d Co. (L. R. 85 Ch. Div. 1 ; 85 
W. R. 298) is right. 



Solicitors : Peacock do Ooddardf for the trustee. 



Case referred to : 

In re Nathan Newvmn d Co., L. R. 85 Ch. Div. 1 ; 86 W. R, 
298. 
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PBAGTIGE. 

In re BLUCK, Ex parte BLUCK. Bbpohb 

Mb. JU8TICB 

CjjL'V'K 

Bankruptcy Act, 1883, Schedule IL, Bvie 25. ^ggy ' 

Proof— Cods of Action — Verdict and judgrrunt after receiving order — Application jxUy 7th, 

by Bankrupt to expwnge Proof-^Locvs etandi 

On December 18th, 1886, a receiving order was made against the debtor. 

On December 20th, 1886, verdict and judgment for the defendants was 
given in an action previously brought by the debtor. 

On February 6th, 1887, a proof for the costs in the action was tendered 
by the defendants against the estate, and at a subsequent meeting of 
creditors a proposal of the debtor for a scheme of arrangement was rejected 
by reason of the vote given by the defendants at the meeting, and the 
debtor became bankrupt. 

Held: (1) That under the circumstances the bankrupt had locus standi 
to apply to the Court under Rule 25 of the Second Schedule to the Bank- 
ruptcy Act, 1883, to expunge the proof. 

(2) That the debt for which proof was made was not a debt provable in 
the bankruptcy, and that the proof must therefore be expunged. 



T 



HIS was a motion on behalf of the bankrupt under Bule 25 of 
Schedule 11. of the Bankruptcy Act, 1888, to expunge a proof for 
the sum of 299Z. 10«. Bd., tendered by Messrs. Johnson d- Dowding, 
and also for a declaration that a vote given by Johnson d Dowding 
at a meeting of creditors was invalid, on the ground that at the 
time of the receiving order there was no liability which was subject 
of proof. 

On December 18th, 1886, a receiving order was made against the 
debtor Bluck. 

On December 20th, 1886, verdict and judgment was given in 
favour of Messrs. Johnson dk Dowding, the defendants, in an action 
previously brought against them by the debtor. 

On February 6th, 1887, a proof for 2992. Ids. 5d., untaxed 
costs in the action, was tendered by Johnson d Dowding against 
the estate. 

And on May 22nd, 1887, Messrs. Johnson d Dowding voted at 

tf3. — ^VOL. IV. T 
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1887. a meeting of the creditors, and by reason of their vote a proposal 
I^, of the debtor for a scheme of arrangement was rejected, and be 

Ex'p^iK '^'^ adjudicated bankrupt. 

Blvck. The bankrupt now applied to expunge the proof under Rule 25 

of the Second Schedule to the Bankruptcy Act, 1888, which pro- 
vides that '* The Court may also expunge or reduce a proof upon 
the application of a creditor if the trustee declines to interfere in 
the matter, or, in the case of a composition or scheme, upon the 
application of the debtor.*' 

Abrahams : for the bankrupt. 

At the time of the receiving order there was no liability which 
was subject of proof. There cannot be a proof for costs unless 
there was judgment before the receiving order. There was no 
obligation incurred here before the date of the receiving order. 
(Counsel referred to, — In re Newman^ Ex part£ Brooke, L. R. 
8 Ch. Div. 494 ; 25 W. R. 264 ; Ex parte Peacock^ In re Duffield, 
L. R. 8 Ch. App. 682 ; 42 L. J. Bank. 78 ; 28 L. T. 880 ; 21 W. R. 
765 ; Ex parte Ruffle, In re Dummehw, L. R. 8 Ch. App. 991 ; 
42 L. J. Bank. 82 ; 29 L. T. 884 ; 21 W. R. 982.) 

Sidney Wool/: for the trustee in the bankruptcy. 

The trustee appears h6re by me, but he is of course quite ready 
to submit to any order which the Court may see fit to make. 

Broxlwlme : for Messrs. Johnson «fe Dowding. 

The question is, Was any obligation incurred before the receiving 
order ? I submit that there was. The action was commenced in 
1884, and the hearing was begun on December 17th, 1886. The 
receiving order was not made until December 18th, 1886. The 
obligation was incurred before the receiving order. The debtor by 
bringing an action placed himself imder an obligation to pay any 
costs. In the case of In re Smith, Ex parte Edwards (see ant€p 
Vol. ni., p. 179), "On July 15th, 1884, an order was made by 
consent by which all matters in dispute in an action were referred 
to arbitration, the costs to be in the discretion of the said arbi- 
trator. On November 15th, 1884, during the continuance of the 
arbitration proceedings, the defendant debtor became bankrupt, and 
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on January 21st, 1885, the trustee in the bankruptcy wrote to the i887 
arbitrator as follows : — ' I give you notice that I as trustee deny j,, ^ 
any agreement of reference or that any award therein is or will be ^^^^^^ 
binding on me, and so far as I have the power I revoke your autho- Bluok. 
rity.* On February 26th, 1885, the arbitrator gave his decision, 
by which he awarded to the plaintiff in the action a certain sum, 
and ordered that all costs should be paid by the defendant. A proof 
for the said costs having been rejected by the trustee in the bank- 
ruptcy and also by the County Court Judge : it was held on appeal, 
that the bankruptcy did not operate as a revocation of the submis- 
sion : that the trustee had no power to revoke the authority : and 
that the creditor was entitled to prove for the costs in question." 

[Cave, J. : There the submission to arbitration is the foundation 
of the whole thing. It was by consent.] 

Then there is this further question. Has the bankrupt power to 
make this motion at all ? Bule 25 of the Second Schedule provides 
that " The Court may also expunge or reduce a proof upon the 
application of a creditor if the trustee declines to interfere in the 
matter, or, in the case of a composition or scheme upon the appli- 
cation of the debtor." The rule does not make use of the word 
''bankrupt" at all, and here there is no scheme. It was re- 
jected. 

Cave, J. : 

I think the application must be granted. The objection taken Jadgment. 
second, namely, that to the locm standi of the bankrupt, is by far 
the most important one. Bule 25 of the Second Schedule to the 
Bankruptcy Act, 1888, gives the Court power to "expunge or 
reduce a proof upon the application of a creditor if the trustee 
declines to interfere in the matter, or, in the case of a composition 
or scheme, upon the application of the debtor." It is said that here 
there was not a composition or scheme because it was voted against. 
But then the scheme was rejected by reason of the weight of this 
very vote, and if the debtor cannot interfere he is left without 
remedy in a matter in which he is greatly interested. It is a matter 

T a 
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1887. ^f serious interest to a debtor whether he is made bankrupt or 
IiTrb whether a scheme is accepted. It would be very hard that because 
Bluck, the chairman allowed a vote which it may be ought not to be 

Ex FAR1B 11 , , , 1 , Ti 1 -L 

Bluck. allowed^ and because the trustee or any creditor would not take the 
trouble to interfere, the debtor should be made a bankrupt. I do 
not think I should be going beyond the intention of the Act if I 
hold that Rule 25 does under such circumstances give the debtor a 
locus sta^idi to apply to expunge. 

Then there is the further question, Was this debt a provable 
debt in the bankruptcy? Section 87 of the Bankruptcy Act, 1888, 
defines provable debts, and sub-section (8) provides that, ** Save as 
aforesaid, all debts and liabilities, present or future, certain or 
contingent, to which the debtor is subject at the date of the re- 
ceiving order, or to which he may become subject before his dis- 
charge by reason of any obligation incurred before the date of the 
receiving order, shall be deemed to be debts provable in bank- 
ruptcy." Here it is difficult to see what obligation there was 
before the date of the receiving order. There was litigation 
initiated by the plaintiff, but that did not necessarily create an 
obligation. It cannot be said that because a man brings an action 
he places himself or is placed under an obligation to pay the costs 
of the action. The obligation is imposed when judgment is given 
against him. The case nearest to this appears to be Ex parte 
Peacock, In re Ditffield (L. R. 8 Ch. App. 682). But there the 
verdict had been given before the adjudication. What subse- 
quently took place as to signing judgment, &c., was more or less 
of a formality, and it could fairly be said that the liability was in- 
curred and an obligation imposed as soon as the verdict was given. 
I do not think it can justify me in going so far as to say that in 
this case there was an obligation before the receiving order. Sub- 
section (1) of section 87 provides that, '* Demands in the nature of 
unliquidated damages arising otherwise than by reason of a con- 
tract, promise, or breach of trust, shall not be provable in bank- 
ruptcy." This appears to be nothing higher than a demand of 
that kind. My judgment must be in favour of the motion and the 
proof must be expunged with costs. 

Motion aUowed tvith costs* 
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Solicitors: M. Abrahams^ Son, dt Co., for the bankrupt, and 1887. 

also for the trustee in the bankruptcy. ^^ 

Johnson, Harris cC Doxcding, for the creditor. Bluck, 

Ex PAHTB 



Bluck. 



Gases relied upon or referred to : — 

In re Newman, Ex paHe Brooke, L. R. 3 Ch. Div. 494 ; 25 

W. R. 264. 
Ex parte Peacock, In re Duffield, L. R. 8 Ch. App. 682 ; 42 

L. J. Bank. 78 ; 28 L. T. 830 ; 21 W. R. 755. 
Ex parte Ruffle, In re Dummeloir, L. R. 8 Ch. App. 991 ; 42 

L. J. Bank. 82 ; 29 L. T. 384 ; 21 W. R. 932. 
In re Smith, Ex parte Edwards, see ante, Vol. HE., p. 179. 



FBACnCE. 

In be SAVTLLE, Ex pabtb SAVILLE. coubt op 

APPEAL. 

Bankruptey Act, 1883, tectum 4, sufhsectwn 1 (gr). "MlmR™" 

THB Bolls, 
Application for receifving order — Judgment Debt — Power of Court to inquire into Lindley, L.J. 

eonnderatim for Debt. ^^m7^'^' 

Held: That although upon a petition by a judgment creditor for a «^^^y 22nd. 
receiving order the Court has power, at the instance of the judgment 
debtor, to go behind the judgment, yet the Court will not do so on the 
mere suggestion that the judgment debt is bad, if it comes to the con- 
clusion that the objections raised are frivolous. 

Where on taxation of a bill of costs the debtor offered no evidence of a 
surcharge carried in by him, and although on subsequent application for 
judgment under Order XIY. for the amount certified, he filed an affidavit 
all^^ipg that he had a counterclaim, yet did not appeal from the order 
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Ift87. ^^^ judgment then made, but on a bankruptcy petition being presented by 

^'-vw the judgment creditors, such debtor was desirous of going into the merits 

IiY K> of the Burchaige or counterclaim. 

Er^A^ J?«W ; That the Registrar was right in refusing to allow the question to 

SAYiLUi. ^ re-opened, and in making a receiving order as prayed. 



T 



HIS was an appeal on behalf of the debtor Frank SaviUe, 
against a receiving order made against him by Mr. Begistrar 
Linklater. 

The petitioning creditors were Messrs. Beyfus d Beyfu^, 8oli« 
oitors, and their debt was founded on a bill of costs. 

The solicitors in question took out a summons for taxation, 
upon which a surcharge was carried in by the debtor, but on the 
taxation the debtor offered no evidence in support of the surcharge, 
and the master gave his certificate. 

An action was brought to recover the amount certified, and judg- 
ment obtained under Order XIY. In an affidavit made by the 
debtor in opposition to the summons for judgment he alleged that 
he had a counterclaim. But no appeal was brought by him against 
the order then made. 

A bankruptcy notice founded on the judgment was subsequently 
issued by the creditors under section 4, sub-section 1 (g), of the 
Bankruptcy Act, 1888, and on the hearing of the petition before 
the Begistrar, the debtor desired again to go into the merits of the 
surcharge or counterclaim. 

The registrar, however, declined to receive the evidence and 
made a receiving order. 

From that decision the debtor now appealed. 

22. Vaughan Williarm : for the debtor Saville. 

It is true that the debtor did not support his counterclaim or 
surcharge, but on the hearing of the petition he was desirous of 
going into the merits of it. The Begistrar, taking into considera- 
tion that the debtor could have done so before, refused to allow the 
point to be then raised. I will admit that the estoppel against the 
debtor is strong, but in the case of In re Lennox, Ex parte Lennox 
(see ante, Vol. n., page 271 ; L. B. 16 Q. B. D. 315), this Court 
held that ^^ Upon a petition by a judgment creditor for a receiving 
order, the Court of Bankruptcy has power, at the instance of the 
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jadgment debtor, to go behind the judgment, and to inquire into i^sr. 
the consideration for the judgment debt, even though the debtor j^^ 
has consented to the judgment. And if on the hearing of the ^^^p^^^ 
petition evidence is put forward of such facts which, if proved, Sayili^b. 
would show that, notwithstanding the judgment, there is, by 
reason of fraud or otherwise, no real debt, the Court ought not to 
make a receiving order without inquiring into the truth of the facts 
alleged." According to the judgments given in that case, what it 
seems to amount to is this, that notwithstanding there is a judg- 
ment, if the judgment is a judgment which the debtor disputes, 
and he offers evidence to the Court to show that there is no debt at 
all, the Court is not entitled to say, *^ There is a judgment, we will 
have nothing to do with your evidence," but it is bound to hear 
what his allegation is. My complaint in this case is that the 
Begistrar declined to hear the evidence. When at the hearing of a 
petition for a receiving order the debtor suggests that he has 
evidence which would show that the judgment is not a good one, 
the Begistrar is bound to hear it. At any rate he is not justified 
in refusing to hear it merely on the ground that the debtor had a 
previous opportunity of raising that evidence and omitted to do so. 
(The attention of the Court was also called to In re Lipscomhe, 
Ex parte Lipscomhe, see ante, p. 48.) 

Cock, Q.C. (Kisch with him) : for Messrs. Beyfus & Beyfus were 
not called on. 

The Masteb of the Bolls (Lobd Esheb) : 

It seems to me that the case of In re Lennox, Ex parte Lennox Jadgmsnt. 
(see ante, Vol. 11., page 271), shows that the mere fact of a judg- 
ment having been recovered does not prevent the Court of Bank- 
ruptcy, if sufficient reasons are given for doing so, from going 
behind the judgment. But it does not decide that there being a 
judgment, on the mere suggestion of the debtor that the judgment 
debt is bad, the Court of Bankruptcy is bound to go behind the 
judgment and enquire into the validity of the debt. There is a 
judgment debt. That is a sufficient debt on which to found a 
bankruptcy. It is true, that if suggestions are made and some 
plausible evidence given, that the judgment debt does not really 
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1887. exist, the Conrt may well examine into it. But where there 

j^^ are circnmstances by which, almost to a certainty, it is shown 

Ex^iLRxi ^^^ ^^^ suggestions are idle, the Court of Bankruptcy is not 

Satili.8. bound to go into a frivolous inquiry. In this case the Registrar 

heard an account of the matter. He had the fiacts and all 

that happened before him. Nothing was offered against the 

circumstances except the statement of the debtor, which he had 

ample opportunity and which it was to his interest to bring forward 

before. The Registrar came to the conclusion that the application 

was friTolons, and in my opinion his judgment was right. 

LiNDLET, L.J. : 

I am of the same opini<^n. There is no doubt whatever that the 
debtor owes the money to the petitioning creditors, but he says that 
he has a cross-claim. He, however, declined to go into that before 
the taxing-master, and also in the proceedings under Order XIY. 
In my opinion it would be ridiculous if it must be gone into in 
bankruptcy. 

Lopes, L. J. : 

The Court of Bankruptcy may require proof of the consideration 
of the debt. But the case of In re Lennox^ Ex parte Lennox (see 
ante, Vol. 11., p. 271), does not show that the mere suggestion of 
something would justify an investigation. In my opinion in this 
case the Registrar was quite right. 

Appeal dismissed with costs. 

Solicitors : Chandler, for the debtor. 

Beyfus d Beyfus, for the petitioning creditors. 

Cases relied upon or referred to : — 

In re Lennox, Ex parte Lennox, see ante, Vol. TL, page 271 ; 

L. R. 16 Q. B. D. 816. 
In re Lipscombe, Ex parte Lipsconibe, see ante, p. 48. 
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PRACTICE. 

In he easy, Ex parte HILL & HYMANS, ^appml^ 

Bankruptcy Act, 1883, section 108. "Mlsra/op* 

Petition by Oreditor— Death of Debtor before service— Stay of Proceedings. ™^ ^^^rf j 

Held : That where a debtor dies after a bankruptcy petition has been i^gy ' ' 

presented against him by a creditor, but before the petition has been s.^ 

served, all farther proceedings on such petition must be stayed. August lOlh 

and lUA. 



HIS was an appeal ex parte from a decision of Mr. Registrar 
HazUtt refasing to make an order dispensing with the service of a 
bajikrnptcy petition presented against the debtor Easy, and directing 
all further proceedings in the bankruptcy to be discontinued. 

On May 25th, 1887, the petition in question was presented by 
Messrs. Hill dk Hymans against the debtor, but before the petition 
was served the debtor died. 

The Registrar thereupon refused to make an order dispensing 
with the service of the petition or to allow substituted service, and 
ordered all further proceedings to be discontinued. 

Section 108 of the Bankruptcy Act, 1883, provides that, " If a 
debtor by or against whom a bankruptcy petition has been presented 
dies, the proceedings in the matter shall, unless the Court other- 
wise orders, be continued as if he were alive." 

The petitioning creditors now appealed. 

Sidney Wool/: for the petitioning creditors. 

The effect of section 108 is to throw upon those who object to 
the continuance of bankruptcy proceedings, where the debtor has 
died after the presentation of the petition, the onus of showing that 
they ought not to go on. And in the case of In re Walker (see 
ante^ Vol. HI., p. 69), the Court allowed the proceedings to con- 
tinue. In that case '* A debtor died two days after presenting his 
petition in the County Court, and at the subsequent first meeting 
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of the creditors resolutions were passed that the proceedings be 
continued and the estate administered by a trustee^ as if such 
debtor were alive and had been adjudicated bankrupt, but the 
County Court Judge declined to confirm such resolutions, and 
stated a case for the opinion of the High Court. And it was held 
that the intention of the legislature in framing section 108 of the 
Bankruptcy Act, 1888, which provides for the continuance of pro- 
ceedings on the death of a debtor by or against whom a bankruptcy 
petition has been presented, was to meet a case of this nature ; and 
that the proper course for the Court to pursue, in the absence of 
any arrangement on the part of the representatives of the deceased 
debtor, was to make an order of adjudication against him and 
allow the matter to proceed in the ordinary way/' 



[The Masteb of the Bolls. ^In that case the debtor had pre- 
sented his own petition.] 

Under Bule 164 of the Bankruptcy Bules, 1886, the Court can 
order service upon the personal representative. 



Judgment. 



The Master of the Bolls (Lobd Esheb) : 

I am of opinion that this appeal must be dismissed. If the 
debtor were alive the proceedings could not go on unless the 
petition was served, either personally or by means of substituted 
service. Here, after the petition was presented by the petitioning 
creditors, but before it had been served, the debtor died, and it was 
argued that the Court can in such a case order substituted service. 
But there arises the question whether there can be substituted 
service where the conditions are such that original personal service 
could not possibly be effected. It seems to me that the expression 
substituted service means service that is substituted for a possible 
personal service. There cannot be substituted service where 
personal service is an absolute impossibility. There does not 
appear to be any power for the Court to dispense with service of the 
petition, and since the petition cannot be served the proceedings 
cannot be allowed to go on. In my opinion, therefore, the Begistrar 
was quite right in ordering them to be discontinued. Where in 
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the case of a creditor's petition the debtor dies before service, it igsr. 
seems to me that there is no power to dispense with the service, or ^^^ 
to order substituted service, and the proceedings must necessarily Eaby, 

be stayed. Hill and 

Hymaks. 

LiMDLEY, L.J., and Lopes, L.J., concurred. 
Appeal dismmed. 

Solicitor : H. Montagu, for the petitioning creditors. 

Case relied upon : — 
In re Walker (see ante, Vol. HI., p. 69V 



FBACnCE. 

In be ELLIS, Ex pabtb HINSHELWOOD. court of 

APPEAL. 
Bankruptcy Act^ 1883, section 4, suh-sedion 1 (g), Bxfokb 

THB Mastbb 
Petition dismiaed — Petitioning Creditor a mere Trustee — Leave to amend — Code, of thb Bolls, 

BOWBN, L. J.y 

At the hearing of a bankruptcy petition the objection was raised on Fbt, L.J., 
behalf of the debtor that the petitioning creditor was a mere trustee for his ]zlL 
father, and the Begistiar, after hearing the evidence, having come to that October 2Slh, 
conclusion, the petition was dismissed without leave to amend. 

Held (on appeal) : That although the Kegistrar was justified on the case 
before him in coming to the conclusion to which he did, yet, as a matter 
of indulgence, leave to amend the petition by joining the father would be 
granted. 

But such leave must be subject to the condition that all costs thrown 
away by his not being joined should be paid by the father within one 
month, including the costs of the appeal. 



T 



HIS was an appeal from a decison of Mr. Registrar Linklater 
refusing to make a receiylng order against the debtor EUis. 
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On June 14th, 1887, judgment was obtained by C. C Hinshel- 
wood, the petitioning creditor, on a bill of exchange for 1,000/., 
given by the debtor 6f. H. EUis to the father of the petitioning 
creditor on account of money lent. 

It was alleged that this note had been endorsed over by the father 
to his son C. C. Hinshebvood, who brought the action against the 
debtor, judgment being taken by default for want of pleading, and 
the terms of a bankruptcy notice issued under section 4, sub- 
section 1 (g), of the Bankruptcy Act, 1888, not having been com- 
plied with, on July 27th, 1887, G. C. Hinshelwood presented a 
petition. 

At the hearing, however, it was objected on behalf of the debtor 
that the petitioning creditor was a mere trustee for his &ther, and 
the learned registrar after hearing the evidence having come to that 
conclusion, dismissed the petition without leave to amend. 

From that decision C C Hinshelwood now appealed. 

E. Cooper Willis, Q.C. {F. C. WiUis with him): for Mr. 
Hinshelwood. 

The son was not a trustee, and even if so leave to amend ought to 
have been given. The Registrar said the son was a mere puppet^ 
and that what was attempted was an abuse of process, and he dis- 
missed the petition without giving leave to amend. A bare trustee 
cannot of course petition, but the Court will give leave to amend. 
Both those questions were considered in the case of In re Hastings, 
Ex parte Dearie (see ante, Vol. I., p. 281; L. B, 14 Q. B. D. 184). 
Leave to amend was not formaUy asked for in this case because the 
Registrar intimated that he should not grant it. 

Herbert Beed : for the debtor Ellis. 

On examination the petitioning creditor said, *' I was to get the 
money because I was in London and my father was at Torquay and 
did not want to be troubled.*' Moreover, securities were given to 
the father by the debtor. The son, as was necessary, set these 
securities out in his petition and valued them at lOOZ., but on 
cross-examination he said that he could not dispose of them, and 
held them for his father's benefit. He was only a trustee, and I 
ask that the appeal be dismissed. 
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The Master of the Bolls (Lobd Esheb) : 1887. 

I am of opinion that the Registrar was justified on the case before In ub 
him in coming to the conclusion to which he did. But as a matter ^^ parte 
of indulgence we will allow the petition to be amended by joining Hinshbl- 
the father, but that must not be done until the father pays all the judgment, 
costs thrown away by his not being joined. The order will be that 
the petition be amended provided that the father within one month 
pays all the costs, including the costs of this appeal. 

BowEN, L.J., and Fry, L.J., concurred. 

Order accordingly. 

Solicitors : W, Foster, for the petitioning creditor. 
Collins dt Wilkinson^ for the debtor. 

Case referred to : — 

In re Hastings, Ex parte Dearie, see ante. Vol. I., p. 281 ; 
L. R. 14 Q. B. D. 184. 
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(X)URT OF In re MORLEY, Ex parte MORLEY, 

APPEAL. 

Brfoeethb SCOTT V. MORLEY. 

Mastee of 
THE Rolls, 
BowEN, L.J. Married JVoman — Judrfnvent Summons — Debtors Act, 1869, section 5 — Comfntttal 

Fey, L.J. of Married JVoman — Judgment against separate Estate — Form of Order-^ 

}^ J; Married Women's Property Act, 1882, section 1, svb-section (2), 

Held: That a married woman camiot be committed to prison under 
section 5 of the Debtors Act, 1869, for non-payment of a judgment 
recovered against her in an action brought under section 1, sub-section (2) 
of the Married Women's Property Act, 1882. 



T, 



HIS was an appeal by Julia MorUy, a married woman^ from an 
order of committal made against her by Mr. Justice Eekewich 
sitting as vacation Judge, for non-payment under a judgment 
summons. 

Francis Scott , the plaintiff, in an action of Scott y. Morley on a 
simple contract entered into after marriage, had recovered judgment 
against the defendant Julia Morley for 278Z. and costs, the judg- 
ment being drawn up in the ordinary form, viz. : — ^that the plaintiff 
recover the said sum against the defendant ; but that execution be 
limited to the separate estate of the said Julia Morley not subject 
to any restraint on anticipation (unless by reason of section 19 of 
the Married Women's Property Act, 1882, such estate shall be 
liable to execution notwithstanding such restraint). 

On August 26thy 1887, upon a judgment summons taken out 
under section B of the Debtors Act, 1869, Mr. Justice Eesbwich 
committed the defendant to prison for six weeks for non-payment of 
the judgment debt. 

Proceedingfl on the order were subsequently stayed, however, 
pending the present appeal. 

Eisch (Salter with him) : for Mrs. Morley. 

My point is that under section 5 of the Debtors Act a married 
woman cannot be committed under such a judgment. It is a 
general form against a married woman, and a judgment in this form 
does not constitute a personal charge upon Mrs. Morley, but it ia 
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rather a charge upon her estate. A judgment in the form in this 
case does not impose any personal liability. (Connsel referred to 
Meagher v. Pellew, L. R. 14 Q. B. D. 978 ; 68 L. T. 67 ; 88 
W. R. 678 ; Draycott v. Harrison, L. R. 17 Q. B. D. 147 ; 84 
W. R. 646). 

Herbert Reed (F. C. Willis with him) : for the judgment creditor. 

A married woman was never exempt from process by ca. sa,, and 
Bhe was imprisoned, until she proved that she had no separate 
estate {Ivens v. Bviler, 7 E. & B. 169 ; Edwards v. Martyn^ L. R. 
17 Q. B. 698). When a married woman could be sued at common 
law with her husband, if judgment went against them she could be 
arrested either alone or with her husband, and would only be dis- 
charged if she could prove that she had no separate estate. The 
judgment as drawn up is a judgment against the married woman, 
and execution is limited. Before the Married Women's Property 
Act a married woman could not make herself liable under a contract 
at all. Now, by section 1, sub-section (2), of the Act of 1882, '' A 
married woman shall be capable of entering into and rendering her* 
self liable in respect of and to the extent of her separate property 
on any contract, &c." She does not only make her property liable 
but she makes ''herself*' liable to the extent of her separate 
property. The Act makes a married woman if she has separate 
property a debtor to the extent of the property. A judgment under 
the section is a ''debt due from her" within section 5 of the 
Debtors Act, 1869. (Counsel also referred to Poole v. Canning, 
L. R. 2 C. P. 241 ; Dillon v. Cunningham, L. R. 8 Ex. 28 ; 
Netcton v. Boodle, 9 Q. B. 948 ; BursiU v. Tanner, L. R. 18 
Q. B. D. 691 ; 82 W. R. 827). 
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The Masteb of the Rolls (Lord Esheb) : 

It seems to me in this case that we ought to consider first what Judgment, 
were the liabilities of married women before and up to the Married 
Women's Property Act, 1882. At common law with respect to 
contracts made by her before her marriage^ but not sued on until 
after her marriage, she and her husband were sued together, and 
judgment went against husband and wife and execution followed the 
judgment. One form of execution was a ca, sa., and it went against 
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Scott V. 

MORLEY. 



both husband and wife, so that the wife would be properly taken in 
execution to satisfy the judgment. Afterwards she could be dealt 
with in a different manner to the husband, but she was properly 
taken. After she was married she could not at conunon law enter 
into any contract at all. If she attempted to make a contract 
without the authority of her husband, there was no remedy. If she 
made it with the authority of her husband, the judgment went 
against him alone. If she committed certain torts she and her 
husband were sued, and there again judgment went against both, 
and execution following would enable her to be taken. At common 
law upon a contract after marriage there was no legal liability 
against a married woman. In equity there were proceedings by 
which a decree could be obtained, but that was in the case where 
she had separate property. The form was one declaring that the 
separate estate was chargeable. An order could be got in equity 
which charged the separate estate, but it did not make her to be 
personally liable to be taken at all. Therefore, up to the Married 
Women's Property Act, 1882, the woman could be personally taken 
into custody in respect of contracts made by her before her marriage 
but not sued upon until after marriage, and also if she committed 
certain wrongful acts after marriage, but neither at law nor in equity 
could she be taken in respect of a contract made after marriage. 
The Married Women's Property Act did not alter the liability of a 
married woman in this respect, which existed at conmxon law. It 
does not prevent an action against her in respect of a claim arising 
before her marriage, nor in respect of wrongful acts done after her 
marriage ; and to go further, where by the common law the woman 
is personally liable in this sense that she could by the common law 
be taken under a ca, sa,, in those cases now she may be summoned 
under the Debtors Act, 1869, and dealt with under that Act. In 
those cases, I say. But what are the liabilities of a married woman 
which she was not liable to by common law but which are imposed 
on her by the Married Women's Property Act, 1882 ? It gives a 
liability to attach on a married woman, which liability did not attach 
on her at common law. By section 1, sub-section (2), '' A married 
woman shall be capable of entering into and rendering herself liable 
in respect of and to the extent of her separate property on any 
contract." She can after she is married enter into and render 
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herself liable in respect of a contract. The whole force of that is — 
enter into so as thereby to render herself liable. It imposes on her 
a liability which did not exist at common law or in equity before the 
Act. If we stopped there I should say the consequences would be 
the same as if she were a feme sole, but here is a new liability 
imposed by statute, and if in the same statute a remedy is given 
that is the only remedy. If no remedy was given then the remedy 
would be the conmxon law remedy, but if by the statute a new 
remedy is provided that is the only one. What is the only 
remedy ? The statute says that she is to be liable '* in respect of 
and to the extent of her separate property/' and her husband need 
not be joined, and that " any damages shall be payable out of her 
separate property and not otherwise." What is the meaning of 
" shall be payable out of her separate property ? " The section does 
not say that the damages shall be payable by her, and in my opinion 
the judgment in such a case ought to follow the words of the Act. 
It imposes a new liability at law which shall produce the same 
result at law as was produced in equity before. What is that ? A 
decree that the sum should be charged on her separate estate — 
should be now payable out of her separate estate. If that be so, is 
the Debtors Act, 1869, applicable to such a judgment ? Section 5 
of that Act requires that the debt upon which proceedings are taken 
against the debtor should be a debt " due from him.'* What is the 
real meaning of that? It means a debt which he is personally 
liable to pay. If it is to be treated as a penal act the statute must 
be construed strictly. We must not say that money payable out of 
property is money payable by himself. If as a remedial act it is 
not applicable to the case, because there is nothing to modify in 
this case. Therefore, with regard to judgments which can be 
recovered against a married woman only in accordance with the 
Married Women's Property Act, 1882, the Debtors Act, 1869, is 
not applicable. Mind, I say that this decision only applies when 
the judgment is a judgment which can only be procured under the 
Married Women's Property Act, and does not apply to a judgment 
which could have been procured against a married woman before the 
Married Women's Property Act was passed. 
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BOWEN, L.J. : 

I am of the same opinion, and I will say first that what we 
decide to-day is that a married woman cannot be committed for 
non-payment of a judgment in an action brought strictly under 
section 1, sub-section (2), of the Married Women's Property Act, 
1882. As a general rule it may be said the writ of capias followed 
the judgment, and so a married woman could in certain cases be 
arrested under a ca. sa. But supposing that the Debtors Act had 
not been passed, would the judgment under the Married Women's 
Property Act entitle the person obtaining it to a ca, sa. f It is 
clear that the statute intends to limit the liability imposed on the 
woman. She shall be '^ capable of entering into and rendering 
herself liable in respect of her separate property." If the words 
stood alone they do not create any personal liability. It is a pro- 
prietary liability, and if they stood alone no judgment obtained on 
them would be a personal judgment. Then the Act continues that 
she shall be capable of ^' suing and being sued, &c.," and ''any 
damages and costs shall be payable out of her separate property 
and not otherwise." The only source of satisfaction by the section 
is the source of satisfaction to be found, not in her person, but in 
her personal estate. That is certainly not like a judgment at 
Common Law, and I will here say that the form of judgment 
common in these cases, although right in substance, is not quite 
right in form, and with the consent of the other members of the 
Court, I think we might take this opportunity to re-model it. But 
does the Debtors Act, 1869, give a power to commit her ? It is 
not likely we should find it haying regard to the history of that 
Act, and the abuses which it was intended to meet. What is the 
language of section 5 ? When dealing with the liberty of the 
subject we ought to be extremely careful not to read into Acts of 
Parliament anything which is not strictly found there. Can it be 
said that a sum of money payable out of separate property is " a 
debt due from her?" It is due from her only sub modo. She is 
only liable to the extent of her separate property. It is not 
strictly ** due from her." We say nothing as to the position of 
women against whom judgments are obtained at Conamon Law. 
We confine ourselves to judgments in actions under section 1, 
sub-section (2), of the Married Women*s Property Act, 1882. 
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Fry, L.J. : 

A judgment having been recovered under section 1, sub -section 
(2\ of the Married Women's Property Act, 1882. Can a married 
woman be committed to prison ? It may well be that when a 
capias would be issued before 1869 a power of commitment would 
be after 1869, but that is not the question in the present case. 
Before 1869 this married woman could not be taken in respect of 
this debt which she is now sued on — not at common law on a 
capias, nor in equity because only her separate estate would bo 
charged. Now what is the effect of the Married Women's Property 
Act, 1882 ? It has given capacity to the married woman to con- 
tract to the extent of her separate property, and render herself 
liable to suit, but the subject-matter of the damages and costs to 
be recovered is confined to her separate estate. It is plain that the 
judgment under section 1, sub-section (2), of the Married Women's 
Property Act, 1882, is not a judgment which creates a debt under 
section 5 of the Debtors Act, 1869. That applies only where 
there is a debt due from the defendant, and a debt recoverable only 
by a charge on the separate estate is not a debt due from her. 
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Appeal allowed without costs. 

Solicitors : E. Le Voi, for Mrs. Morley. 

F. Scotty for the judgment creditor. 

November 12th. 

Note. — On this day Fry, L.J., announced that the proper form 
of judgment approved by the Court would be as follows : — 

" It is adjudged that the plaintiff recover £ and costs to be 

taxed against the defendant J. M., such sum and costs to be payable 
out of the separate property as hereinafter mentioned, and not 
otherwise. And it is ordered that execution hereon be limited to 
the separate property of the defendant J. M., not subject to any 
restriction against anticipation (unless by reason of section 19 of 
the Married Women's Property Act, 1882, such property shall be 
liable to execution notwithstanding such restriction)." 
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Bbfob« In re FORSTER, Ex pabte RAWLINGS. 

M&. JUSTICS 

Iggy* Bankruptcy Act, IS83, section 4, mb-iection 1 (a). 

Nov. I6th. Act of Baiikruptcy'—Deed of Assignment — Payment of Solicitor's Costs by Trustee 

under Deed — Receiving Order — Application against Trustee to refund. 

On August 20th, 1885, in accordance with a resolution paBsed at a 
meeting of creditoi's the debtor executed a deed of assignment, vesting his 
estate in a trustee for their benefit. 

On October 28th, 1885, a l>ankruptcy petition was presented against the 
debtor, the act of bankruptcy alleged being the execution of the deed of 
assignment. 

On October 31st, 1885, the trustee under the deed paid out of assets in 
his hands the sum of 202. 7^. 8d to a firm of solicitors, being the amount 
of their bill of costs incurred in connection with the meeting of creditors, 
and in preparing the deed of assignment, and also in collecting certain 
book debts. 

On January 20th, 1886, a receiving order was made against the debtor, 
and the trustee under the deed sent to the official receiver the balance of 
assets in his hands, after deducting the amount so paid to the solicitors, 
together with an account of receipts and payments in connection with the 
estate. 

The trustee appointed in the bankruptcy applied for an order for pay- 
ment of the 201. Is. Sd. 

Held : That the application must be granted ; but that certain items for 
collecting book debts, amounting together to 2/., would under the drcum- 
stances be allowed, and an order made for payment of 18^ 7s, Sd, 



T 



HIS was an application by the trustee in the bankruptcy of 
Alfred Forster for an order that G. R, Forater should pay over the 
sum of 202. Is, Sd., the balance derived from the realisation of cer- 
tain property which came into his hands as trustee under a certain 
deed of assignment executed by the bankrupt, and paid by him as 
costs to Messrs. Scales dc Co,, solicitors. 

On August 14th, 1885, the debtor Alfred Forster finding himself 
in difficulties consulted Messrs. Scales dt Co,, and a private meeting 
of the creditors was subsequently held on August 18th, 1885. 

At the meeting of creditors a resolution was passed that the 
debtor should execute a deed of assignment vesting the estate in 
G, II. Forster as trustee for their benefit, and on August 20th such 
deed was duly executed. 
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On October 28th, 1885, a bankruptcy petition was presented is87. 
against the debtor Alfred Forster, the act of bankruptcy alleged i^^ 
being the deed of assignment above mentioned. Forster, 

r«X PARTS 

O, R. Forster, the trustee under the deed, had realised certain Hawunos. 
of the assets to the extent of 125Z. 19s. 6d., and on October 81st, 
1886, he paid to Messrs. Scales d Co. the sum of 20Z. 7«. 8d., being 
the amount of their bill of costs incurred in connection with the 
meeting of creditors and collecting certain book debts, and also in 
preparing the deed of assignment. 

On January 20th, 1886, a receiving order was made against the 
debtor, and O. R. Forster subsequently sent to the official receiver 
a cheque for 1051. Us. lOi., the balance in his hands after deduct- 
ing the amount paid to Messrs. Scoles d Co., together with a 
detailed account of receipts and payments in connection with the 
estate. 

On March 8rd, 1886, Mr. Rawlings was appointed trustee in the 
bankruptcy, and application was now made for payment of the 
20Z. 78. 8d. so paid to the solicitors. 

F. C. Willis : for the trustee in bankruptcy. 

If a petition is presented within three months of such a deed as 
this, all the property which the trustee under the deed took forms 
the property of the estate, and if he pays it away he must recoup 
the estate. 

Sidney Wool/: for the trustee under the deed. 

The question is not one of parting with the money within three 
months. Our case is that the official receiver accepted the pro- 
ceeds of the realisation of the estate after the costs had been paid 
of collecting debts, &c. The other side have adopted our act, and 
now wish to treat us as trespassers. 

[Cave, J. : The chief part of these expenses were incurred in 
doing that which was absolutely useless.] 

So far as the work was done in realising the estate it would not 
be useless. The official receiver has not treated our acts under 
the deed as void. We are entitled to retain the whole expenses 
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1887. incurred. The trustee in bankruptcy must either treat the trustee 

IiTuE ^^^6^ ^^^ ^^^ ^^ bis agent and adopt his acts, or he must treat 

FoRSTER, him as a trespasser. He cannot blow hot and cold. The deed must 

Ex PARTS 

Rawlinos. be wholly set aside or not. (Counsel referred to : hi re Eiddeough, 
Ex parte Vaughan, see antCf Vol. I., p. 258 ; 14 Q. B. D. 25 ; 
Smith V. Baker, L. E. 8 C. P. 380 ; Roe v. Mutual Loan Fund 
{Limited), L. R. 19 Q. B. D. 347.) 

Cave, J. : 

Judgment. It is clear that this application must be allowed. The contention 

which has been put forward against the application is a perfectly 
idle one, and I am almost surprised that it should have been made. 
The trustee under the deed ought not to have taken any of the 
money until it was found that the deed would be valid. There 
appear, however, to be some small items with reference to the col- 
lection of book debts which the trustee in the bankruptcy is willing 
to allow ; 2Z. seems to be the whole amount of that, and there must 
therefore be an order for payment of 18Z. Is. 8c2., with costs. 

Order accordingly. 

Solicitors : Lewis d Churchmaji, for the trustee in bankruptcy. 
Scales dc Co,, for the trustee under the deed. 
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In be THOMAS, Ex parte YSTRADFODWG LOCAL BOARD. Bbfom 

Ma. JusTiCB 
Bankruptcy Act, 1883, section 40, siib-section 1 (a). 1887 

Special Case — Preferential Claim for Local Rate — Liability of Bankrupt's Estate ^Vbv. I6th 
— Public Health Act, 1875, section 211, subsection (3) — Costs. 

On January 17th, 1887, when a receiving order was made and adjudica- 
tion took place, the bankrupt was tenant of a house and shop which he 
held under a lease for twenty-one years. 

The trustee in the bankruptcy did not disclaim the lease, but on 
February 1st, 1887, he sold his interest in it, the bankrupt remaining in 
occupation as tenant under the purchaser. 

At the date of the receiying order there was due from the bankrupt a 
Local Board rate, made on October 8th, 1886, for the half-year from 
September 30th, 1886, to March 25th, 1887, and payable in advance. 

Held : That the estate of the bankrupt was liable to pay the rate for the 
whole half-year, and not merely an apportioned part of it up to the date 
of the order of adjudication. 
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HIS was a special case stated, under section 97, snb-section (8) 
of the Bankruptcy Act, 1883, by the learned Judge of the Ponty- 
pridd County Court for the opinion of the High Court, in the 
following form : — 

" (1) On January 12th, 1887, the bankrupt filed his petition in 
the County Court of Glamorganshire. On January 17th, 1887, he 
was adjudicated bankrupt, and on the same day an order for the 
summary administration of the estate was made. 

" (2) Under section 121 of the Bankruptcy Act, 1888, the 
official receiver became the trustee in the bankruptcy, and no other 
trustee was appointed. 

*' (8) At the time of the petition the bankrupt was tenant of a 
house and shop, 75, Gellygalad Street, Ystrad Ehondda, which he 
held under a lease for twenty-one years from April 14th, 1882, 
granted by Richard Evans at a yearly rent of 82Z. The trustee 
did not disclaim the lease, but on February 1st, 1887, he sold his 
interest in it to a brother of the bankrupt, since which date the 
bankrupt with his wife has remained in occupation as tenant under 
the purchaser^ a business being carried on in the wife's name^ 
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1887. " (4) At the date of the receiving order there was due to the 

^^^ Ystradfodwg Local Board for their local board rate the amonnt of 

Thomas, 13^, i^. This rate was made on October 8th, 1886, and was for 

£X PARTB 

TsTRADFODwo tho half-jear from September 80th, 1886, to March 25th, 1887, 

Local BoABD. , ii • ^ 

and payable m advance. 

*' (5) The bankrupt having gone out of occupation before paying 
the rate the trustee contends : — 

'' (1) That he is not liable to pay under section 40, sub-section 
1 (a) of the Bankruptcy Act, 1888, in respect of the bank- 
rupt's occupation more than the bankrupt would have 
been liable to pay ; and (2) that having succeeded the 
bankrupt he. (the trustee) is liable for a further amount 
proportioned to the period of his own occupation, which 
ceased on February Ist, 1887. 
'' The official receiver as trustee has offered to pay the proportion 
of the rate from September 30th, 1886, to February 1st, 1887, but 
the Local Board refused this, and contended that they are entitled 
to payment of the whole rate. 

" The question for the Court is — 

^' (1) Whether in the above circumstances the estate of the 
bankrupt is liable to pay this rate for the whole half-year, viz., 
from September 30th, 1886, to March 25th, 1887, or whether the 
estate is only liable to pay an apportioned part of it up to the date 
of the order of adjudication." 

12. Vaughan Williams : for the Local Board. 

My contention is that the rights and liabilities in the matter 
must be determined as at the time of the receiving order. The 
rate was payable in advance on October 8th. The receiving order 
was in January. Up to the date of the receiving order the bank- 
rupt as occupier was liable to the payment of the whole of the rate 
in advance, and if he had paid it in advance he could not under any 
circumstances have got it back. If that is so at the making of the 
receiving order the bankrupt was liable to pay the whole of this 
rate. The contention on the other side must be that although the 
bankrupt was liable at the date of the receiving order, because at a 
subsequent date the trustee parted with the property, there is 
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something to relieve the estate from payment. Section 40, snh- i887. 
section (1) of the Bankruptcy Act, 1883, provides that " In the J^^ 
distribntion of the property of a bankrupt there shall be paid in Thomas, 
priority to all other debts : (a) All parochial or other local rates due Ystradpodwo 
from the bankrupt at the date of the receiving order, and having 
become due and payable within twelve months next before such 
time, and all assessed taxes, &c" This rate was due from the 
bankrupt at the date of the receiving order. But it is suggested 
that the estate must be relieved because the trustee subsequently 
sold to somebody else. The matter is absolutely determined by 
section 40. 

Muir Mackenzie : for the official receiver as trustee. 

The matter is governed by section 211 of the Public Health Act, 
1875, and section 40 of the Bankruptcy Act, 1888. The amount 
payable is the amount proportionate to the length of the occupa- 
tion of the bankrupt, viz., from September 80th, 1886, to the 
making of the receiving order on January 17th, 1887. That is 
payable as a preferential debt, not the whole amount. This rate 
was made payable in advance, and the material section which 
governs the matter is section 211 of the Public Health Act, 1875, 
giving power to the Local Board to make a general District Bate, 
which provides by sub-section (3) — "If any owner or occupier, 
assessed or liable to any such rate, ceases to be owner or occupier 
of the premises in respect whereof he is so assessed or liable before 
the end of the period for which the rate was made, and before the 
same is fully paid off, he shall be liable to pay only such part of 
the rate as may be in proportion to the time during which he con- 
tinues to be such owner and occupier ; and in every such case if 
any person afterwards become owner or occupier of the premises 
during part of the said period, he shall pay such part of the rate as 
may be in proportion to the time during which he continues to be 
such owner or occupier, and the same shall be recovered from 
him in the same manner as if he had been originally assessed or 
liable." Here the bankrupt occupied up to January 17th, on 
which day there was a receiving order and adjudication, and on 
February 1st Thomas Thomas, a different person, bought the estate 
and became in law liable to be rated. 
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1887. [Cave, J. — The bankrupt was the occupier all along.] 

Ik bb 
Thomab, It must be considered that there was a change of occupation. 

Ex PABTB ® 

YsfTRADFODwo At auy rate there was a break in the occupation. 

Local Boa&d. 

[Cave, J. — The bankrupt simply went on occupying. How can 
you bring yourself within section 211 ?] 

The bankrupt was only occupying by permission of the trustee 
after the receiving order. The occupation was in a different 
character. 



Cave, J.: 

Judgment. I am of opinion that the estate is liable to pay the rate for the 

whole half-year. When we look at the Act of Parliament there is 
no getting out of it at all. Section 40, sub-section 1 (a) of the 
Bankruptcy Act, 1888, provides that in the distribution of the 
property of a bankrupt there shall be paid, in priority of all other 
debts, '' all parochial or other local rates due from the bankrupt at 
the date of the receiving order." This was a local rate due from 
the bankrupt at the date of the receiving order. It is clearly 
within the section unless there is anything to take it out. By 
section 211, sub-section (8), of the Public Health Act, 1876, it is 
provided that *' if any owner or occupier assessed or liable to any 
rate ceases to be owner or occupier of the premises before the end 
of the period for which such rate was made, and before the same 
is fully paid off, he shall be liable to pay only such part of the rate 
as may be in proportion to the time during which he continues to 
be such owner or occupier.'' Unfortunately this bankrupt has not 
ceased to be the occupier of the premises. He was occupier at the 
date of the receiving order, and he occupied during the whole 
period over which the rate extends. The case cannot be brought 
within section 211, sub-section (3), of the Public Health Act, 1875, 
and that being so, it is within section 40, sub-section 1 (a), of the 
Bankruptcy Act, 1888. The proper course for the trustee was to 
have taken this question of the rates into consideration on the sale 
of the property to the brother. That was his course to pursue. I 
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must answer the qnestion to the effect that the estate of the bank- i887. 
rupt is liable to pay the rate for the whole half-year. j^bx 

Thomas, 

Ex PARTE 

R. V. WiUiams : I ask for costs. L^ Bo^! 

Cave, J. : Yes, you must have them. 

Muir Mackenzie : 

That means, of course, that the Local Board must look to the 
estate for their costs, and not to the official receiyer. Bule 281 of 
the Bankruptcy Bules provides that the official receiver '* shall in 
no case be personally liable for costs in relation to an appeal from 
his decision rejecting any proof wholly or in part." This was 
practically a rejection by the official receiver of the proof in part. 

R, V, WiUiams : 

The official receiver is clearly a litigant here. This case does 
not come within the rule at all. The case came before the County 
Court Judge on motion, and it is not a question of proof at all. 

Cave, J. : 

If I am able to order the official receiver to be personally liable 
for costs I shall certainly be inclined to do so, because I think he 
ought not to fight a case which, like this, may be applicable to a 
number of other cases when he has not the means of doing so. If 
he chooses to fight a case applicable to a large number of cases in 
one where there are no assets, he must take the risk. I may be 
bound by Bule 281, and I must wait to see in what form this case 
came before the County Court Judge. But I will say this, that if 
a question is one which is fightable, and is applicable to other 
cases, when there is an estate the official receiver should fight it, 
but not wait for a case where there is no estate, leaving the other 
side without costs if they are successful. 

November 28rd. 

On this day the case was again mentioned^ when without any 
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1887. further argument counsel for the official receiver submitted to an 
j^p^ order for costs against him ; he to recoup himself out of the 

Thomas, estate. 

£x PAKTB 
YSTRADFODWO 

Local BoABD. g^j-^^yg . j jj Wrentmore, for the Local Board. 

The Solicitor to the Board of Trade, for the Official 
Beceiver. 



FKACTICE. 

Before In RE GUY, Ex PARTE SCANTLEBURY. 

Mb. Jusnca 

?Rft?' Orcfer by Oonseni — Agreement to pay Costs " as between Solicitor and Client " — 
..T Form of Order, 



Nov. I6th. 



Where a form of order by consent in a motion contained an agreement 
by one of the parties — the trustee in the bankruptcy — to pay the costs of 
the other " as between sohcitor and client '^ 

Held : That such a form of oider could not be approved by the Court 



I 



N this case a form of order by x^onsent was handed up to the 
learned Judge for his approval. 

The order in question contained an agreement by one of the 
parties — the trustee in the bankruptcy — to pay the costs of the 
other as '* between solicitor and client.'' 

Cave, J. : 

In this case a form has been handed to me with part of the order 
to this effect — that the trustee should pay to the creditors (the 



HIGH COUET OF JUSTICE, 801 

appellants, I think) their costs as between solicitor and client. i887. 
Now, in my opinion, that is perfectly monstrous. Such a condition jj^ ^ 
never ought to have been put into the order. I certainly cannot ^^^» ^ 
consent to it. It is a form I altogether disavow. The order may Scantlbbuky. 
stand if those words are struck out. 



FKACTICE. 

In xus GAMLEN, Ex parte WARD & CO. ^^£^^^ 

Bankruptcy Aet, 1883, tection 7. n "^'j 

Petition by Creditor — Diemiual — Appeal — Delay in proceeding, » j^ Smith J. 

1S87. 
After a bankruptcy petition had been presented bat before the day w^ 

appointed for the hearing, the debtor obtained the consent of the petition- Nov, 21j<. 
ing creditors to an adjoamment of such hearing with a view to a settle- 
ment, and a form of consent to an extension of time was sent to the 
County Court Registrar by post, but on the day appointed for the hearing 
the Registrar dismissed the petition for non-appearance. 

Notice of appeal having been given by the petitioning creditors, the 
debtor filed his own petition, on which a receiving order was made. 

When the appeal came on for hearing an adjournment was taken by 
consent in order that a scheme of arrangement proposed by the debtor 
might be considered ; but this subsequently fell through, and the petition- 
ing creditors now proceeded with their appeal, a year after notice thereof 
had been given. 

Held : That the delay which had occurred was fatal to the appeal ; and 
that no sufficient reason having been adduced to justify the Court in 
hearing it, notwithstanding such delay, the appeal must be dismissed. 



T 



HIS was an appeal on behalf of Messrs. Ward d- Co., the peti- 
tioning creditors, from a decision of the Registrar of the Cheltenham 
County Court dismissing a petition against the debtor Oamlen, and 
refusing to make a receiving order. 



802 BANKRUPTCY EEPORTS. 

1887. On October 27th, 1886, Messrs. Ward d Co. presented a petition 

Inkb Against the debtor, who carried on business as a draper, the act of 

Gamlex, bankruptcy alleged being that he had on October 26th, the previous 

Wasd & Co. day, departed from his dwelling-house with intent to defeat and 

delay his creditors. 

This petition was appointed to be heard on November 8th, 1886. 

Between October 27th, when the petition was presented, and 
November 8th, which was the day appointed for hearing, the debtor 
entered into negotiations with his creditors generally with the 
object of coming to a satisfactory arrangement with all of them, and 
of saving bankruptcy, and Mr. if. Montagu, solicitor, was instructed 
by the debtor to appear on his behalf on November 8th. 

Previous to that date Mr. H. Montagu called on Messrs. 
Nicholls <& Co., the solicitors for the petitioning creditors, asking 
them to consent to an adjournment of the hearing, and gave notice 
that he intended to dispute the petition. 

The petitioning creditors gave their consent, and in order to save 
the expense of appearing, a form of consent to an extension of the 
time for hearing the petition was sent to the Registrar, by post, 
together with a draft form of order for the Registrar to make pur- 
suant to the consent. 

On November 8th, 1886, however, the Registrar dismissed the 
petition, the order made by him being in effect " Upon hearing the 
petition, and no one appearing for the petitioning creditors or the 
debtor, it is ordered that the petition be dismissed." 

On November 10th, 1886, the solicitors for the petitioning 
creditors informed the Registrar that there had been a mistake, 
and asked him to reinstate the case, but this was refused. 

On November 27th, 1886, notice of appeal was consequently 
given, the day named for hearing being December 3rd, 1886, and 
the case was duly entered in the appeal list. 

The debtor then filed his own petition, upon which a receiving 
order was made. 

The appeal of Messrs. Ward dk Co. now came on for hearing. 

Muir Mackenzie : for Messrs. Ward & Co. 

I cannot ask for a receiving order to be made here because the 
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petition was disputed, but I do ask that the petition be sent back i887. 
to be heard by the Eegistrar. ^^^ 

Gamlbn, 

[Cave, J. — The only object of your application is to set aside Wabd & Co. 
perhaps some transactions which may have been entered into 
between October 26th and the date when the debtor filed his 
petition.] 

It is more. An interim receiver was appointed, and the peti- 
tioning creditors had to lodge quite 20Z. as deposit. If a receiving 
order is made on this petition the petitioning creditors will get that 
back.' 

[A. L. Smith, J. — ^Notice of appeal was given on November 27th, 
1886. This is November, 1887. How do you account for the 
delay ?] 

The case was in the paper before, but on the last occasion there 
was an adjournment by consent in order to try for a scheme. That 
was after the debtor's petition. 

[A. L. Smith, J. — When did the scheme fall through ? ] 

In February last. The Court refused its approval. This was a 
clear mistake, as the petitioning creditors would have been present 
at the hearing of the petition ; but in order to save expense they 
thought the written consent was better and sufficient. 

Sidney Woolf: for the respondent. 

I am instructed to appear, but I submit to any order your Lord- 
ships may think fit to make. 

Cave, J. : 

I am of opinion that this appeal must be dismissed. I do not Judgment, 
desire to say what might have happened if this appeal had been 
brought at once, but it is fisital that the appeal has been allowed to 
stand from December 8rd of last year to the present time. Two 
reasons are now given why we should listen to the appeal. The 
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1887. first is that if we allow it the bankruptcy will relate back to 

Inrb October 26th, and possibly some transactions may be set aside 

Gamlen, which may haye taken place between that date and the time when 

Ex PARTS ^ ^ 

Wahd & Co. the bankrupt filed his petition. Bat that is a most unsatisfactory 
reason. We ought at any rate to know what transactions they are. 
It is obvious that as nothing has been done since Noyember 8th, 
1886, until now, except a notice of appeal given, the persons who 
may have had those transactions have good ground for thinking they 
will not be inquired into. Then it is said that we shall enable the 
petitioning creditors to recover certain costs in connection with the 
appointment of an interim receiver. But surely moneys not 
expended can be recovered back, and application may be made for 
the return of money expended by the interim receiver as moneys 
expended for the benefit of the estate. In my opinion, therefore, the 
appeal ought to be dismissed. 

A. L. Smith, J. : 
I am quite of the same opinion. 

Appeal dismxBBed. 

Solicitors : J. NichoUs d Co., for the petitioning creditors. 
II. MontagUy for the respondent. 
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FBACTICE. 

In re CROWTHER, Ex paete ELLIS, divisional 

COURT 

Bwnkruptcy Ad, 1803, section 125. Bsforb 

Cats, J. 
Administration in Bcmkruptcy of Estate of Person dying Insolvent — Jurisdiction and 

of County CouH. ^' i^'"^' 

Held : That the Court of Bankruptcy iu administering the estate of a j^^^ 2lst, 
person dying insolvent under section 125 of the Bankruptcy Act, 1883, 
will follow the practice of the Chancery Division of the High Court in 
administration actions ; and the County Court in Bankruptcy has in such 
case no jurisdiction to make an order against a stranger to pay over 
money, which tiie Chancery Division of the High Court would not make 
in an administration action. 



T 



HIS was an appeal from an order of the learned Judge of the 
Huddersfield County Court, directing one EUis to pay over the sum 
of 471. 148. 9d. to the official receiver as trustee of the property of 
j8^. Crowther, a deceased insolvent debtor. 

The case raised a question as to the jurisdiction of the County 
Court in Bankruptcy in cases where an order for the administration 
of a deceased debtor's estate is made under section 125 of the 
Bankruptcy Act, 1888. 

In August, 1886, S. Crowther, who carried on business as a 
waste-dealer at Huddersfield, died, being at that time indebted to 
the present appellant EUis in the sum of S9Z. 2s. lOd. F. Crowther, 
the son, subsequently became executor de son tort. 

On March 31st, 1887| EUis issued a writ against F. Crowther, 
the executor, in respect of the debt, and on April 8th judgment 
was recovered. 

On April 21st garnishee orders attaching two debts due to 
F. Crowther, or the estate of S. Crowther, were issued by EUis, 
and served on April 22nd and 27th respectively, and on April 29th 
the orders were made absolute. 

On April 28thj 1887> a petition for the administration of the 

i M,B. — ^VOIi. IV. X 
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1887. estate of S. Crowther, deceasedi was presented to the Connty Court 
^J^ under section 125. 
Cbowtheh, On May 4th, 1887, two farther garnishee orders were obtained 

EXPA&TB J > 9 O 

Ellis. by EUis, which were served on May 5th. 

On May 5th, 1887> an order for the administration of the de- 
ceased debtor's estate was made. 

The total sum received by Ellis under the garnishee orders was 
471. 148. 9d., which amount the County Court Judge, on the appli- 
cation of the official receiver, ordered him to pay over. 

From that order EUis now appealed. 

Herbert Reed : for the appellant Ellis. 

The objection was taken in the County Court that the Court had 
no power in such a case as this to make an order against a stranger 
directing him to repay. It was also contended that in any case the 
service of the garnishee orders bound the debts. As to the first 
point I submit that under section 125 all that is provided for is the 
administration of the estate. All that section 125 does is to direct 
the administration of the estate in the same manner as an adminis- 
tration in Chancery. In the case of In re Gotddf Ex parte Chief 
Ojfflcial Receiver (see ante, p. 202, L. R. 19 Q. B. D. 92), it was 
held that " Section 47 of the Bankruptcy Act, 1883, which deals 
with the avoidance of voluntary settlements, does not apply where 
the estate of a person dying insolvent is being administered in 
bankruptcy under section 125," and the whole question was very 
closely considered by his Lordship, Mr. Justice Cave, when that 
case v^as before him. So also in In re Hewitt, Ex parte Hewitt 
(see ante, Vol. 11. p. 184 ; L. B. 15 Q. B. D. 169), it was held that 
^tion 27) as to the examination of witnesses for discovery of a 
debtor's property, does not apply to section 125. The estate to be 
administered is the estate of the deceased debtori and the pro- 
visions of the Act which give the trustee a higher right than the 
bankrupt would have had, do not apply. The County Court in 
Bankruptcy is a Court created by statute, and its powers are limited 
to the Act of Parliament. It has no power other than that given 
by statute. Section 102 of the Bankruptcy Act gives the Court 
jurisdiction in certain cases, but not in the case of an adminis- 
tration. Under section 102 the County Court may decide any 
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question which may arise '^ in any case of bankruptcy/' This is issr. 
not a bankruptcy, and the Court has not jurisdiction in adminis- j^J^ 
tration. The cases I have cited show that. The proper course is Cbowthbr, 
to issue a writ and let the case proceed in the ordinary way. All Ellis. 
the Court has to do is to administer the estate, and section 125 
provides throughout a distinction between bankruptcy and adminis- 
tratipn. As to the other point, I submit that sendee of the 
garnishee orders nisi makes the person serving a secured creditor. 
We were secured creditors at the date of the presentation of the 
petition. 

Muir Mackenzie : for the Official Receiver. 

As to the first point, I submit that the County Court had juris- 
diction, because the matter was not like an action to recover a debt 
at all. It was a motion to declare the trustee's rights over property 
which Ellis claimed. The motion before the County Court was 
really to declare whether ElMs was a secured creditor or not at the 
time of the accrual of the trustee's title. That was a question 
which could be determined in bankruptcy. Section 125 says the 
estate is to be administered according to the law of bankruptcy. 
It is to be administered in the Court which would have had juris- 
diction over the debtor if he had been bankrupt. Then by section 
50, sub-section (2), ^' The trustee shall, in relation to and for the 
purpose of acquiring or retaining possession of the property of the 
bankrupt, be in the same position as if he were a receiver of the 
property appointed by the High Court, and the Court may, on his 
application, enforce such acquisition or retention accordingly." 
Taking those together you have the Bankruptcy Court as the Court 
in which the estate is to be administered, the law is to be the law 
of bankruptcy, and the provisions of the Act relating to the 
realisation of property are to be incorporated. This is not an 
action for money had and received, but a motion for a declaration 
that those debts formed part of the estate of the deceased. Then 
as to the other point. By section 45, sub-section (1), of the Bank- 
ruptcy Act, 1888, an attachment must now be completed before the 
date of the receiving order, and before notice of the presentation of 
any bankruptcy petition by or against the debtor or of the commission 
of any available act of bankruptcy by the debtor. The presentation 
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1887. 
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of a petition under section 125 is practically the same as a petition 
in bankruptcy, and therefore there must be receipt of the money 



Cbowthbh, before the presentation of the petition. 

£x PABTB 



ElLIS; 



Jadgment. 



Cave, J. : 

I am of opinion that this appeal must be allowed. The section 
125 has given power to the Court of Bankruptcy to administer the 
estate of a deceased debtor who is insolvent, and unless some special 
provision can be found the Court, in administering, must follow the 
practice of the Equity Division of the High Court. Now in the 
Equity Division of the High Court such an appUcation as this 
would not be entertained, at any rate without the consent of the 
person interested, and in order to establish the jurisdiction of the 
County Court, some express provision of the Act must be shown 
giving the County Court in Bankruptcy a power which the High 
Court does not possess in administration actions. There is no such 
power. It might be a certain amount of convenience if such a 
power did exist, as sometimes the objection to the jurisdiction is 
very frivolous. It was -frivolous in this case to the extent that if 
it had been allowed as it should have been allowed, a plaint would 
have been issued in the same County Court, and the case would 
have come before the same Judge. But the case before us is 
whether there was jurisdiction or not, and I am of opinion that 
there was not jurisdiction. Our judgment must, therefore, be for 
the appellant ; but because in our opinion he needlessly took the 
objection, and did not appeal at once when the objection was not 
allowed, but went on and the whole case was thrashed out on the 
merits, we shall allow the appeal with costs here^ but make no 
order as to the costs below. 



A. L. Smith, J. : 
I am of the same opinion. I have nothing to add. 

Appeal aUowed with costs. 



Muir Mackenzie : 

Will your Lordships give leave to appeal in this case ? 
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Cayb, J. : 1887. 

No. It is not the case of an individual brought to the Court of j^Tm 

Bankruptcy against his will. It is a case of an officer of the Court, ^p™^' 

and we will not encourage an officer of the Court to spend the Ellis. 
estate in what we consider is a hopeless struggle. 

A. L. Smith, J., concurred. 

Leave to appeal refmed. 

Solicitors : Bums d Berridge, for Mr. Ellis. 

The Solicitor to the Board of Trade^ for the official 
receiver. 

Cases relied upon : — 

In re Oould, Ex parte Chief Official Receiver, see ante, p 

202 ; L. R. 19 Q. B. D. 92. 
In re Hewitt, Ex parte Hewitt (see ante, Vol. II., p. 184 ; 

L. R. 15 Q. B. D. 159). 
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PRACfnCE. 

DIVISIONAL In re DOWSON, Ex parte DOWSON. 

COURT. 

B«FOM Bankruptcy Act, 1883, section 28 and section 104. 

Gatb, J. 

^P T ^^^^^'"'9^ — Stupension for five years — Mistaken supposition of County Court 

1887™ Judge — Appeal — Review hy County Court Judge, 

Nov, 22nd, After an order had been made suspending the discharge of a bankrupt 

for five years certain facts were brought to the notice of the County Court 
Judge, from which he came to the conclusion that the opinion he had 
formed of the bankrupt's conduct at the time of the application for dis- 
charge was a mistaken one. 

On appeal by the bankrupt from the order ihade on application for his 
discharge, 

Held: That the proper course was for sach appeal to stand over in 
order that an application might, under the circumstances, be made to the 
County Coiirt Judge to review his decision. 



T 



HIS was an appeal on behalf of the bankrupt Dowson from an 
order of the learned Judge of the Northallerton County Court, 
suspending the discharge of the said bankrupt for five years. 

The ground upon which the County Court Judge suspended the 
discharge for the time stated was in consequence of certain transac- 
tions between the bankrupt and one Booth, the Judge coming to the 
conclusion that the bankrupt, in selling certain of his property, had 
fraudulently included certain property belonging to Mr. Booth. 

At the hearing of another motion which subsequently came before 
him, however, facts were brought to light which tended to show 
that the supposition of the learned Judge had been a mistaken one, 
and he thereupon expressed a desire that his decision upon the 
application for discharge should be further considered. 

In the meantime the bankrupt had appealed. 

Sidney Woolf: for the bankrupt. 

From what the Judge said he now seems to admit that he was 
wrong in his supposition, and is desirous that his decision on the 
application for discharge should be reviewed. I was about to 
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1887. 



suggest to jour Lordships that the County Court Judge has ample 
power, notwithstanding the appeal, to review his own decision. I 
would ask that the appeal may stand oyer that application may, Dowson, 
under the circumstances, he made to the County Court Judge to jj^^to^f 
roYiew. 

Muir Mackenzie : for the official receiver. 
I have no objection to offer. 

Cave, J. : 

I think that what has been proposed is a very fair suggestion. 
We do not seem now really to have the mind of the Judge. 

A. L. Smith, J., concurred. 

Solicitors : Brougham d Roberts, for the bankrupt. 

The Solicitor to the Board of Trade, for the official 
receiver. 



FBACTICE. 

In re RANKIN, Ex parte RANKIN. divisional 

COUET. 

Bankruptqf Act, 1883, sections 28 and 121, and section 104. Bbfo&b 

Bamhruptcy Rules, 1886, RuU 273. Gatb, J. 

AND 

Discharge — BmaU Bcmkruptcy^-Appeal hy Bankrupt — Leave not obtained— Bight A. L. Smith, J« 

of Appeal ^®® '^• 

Held : That Eule 273 of the Bankruptcy Rules, 1886, which provides ^^ ^^*« 
that in a Small Bankruptcy no appeal shall lie from any order of the 
Court except by leave of the Court, does not apply to the case of an 
order made upon application by a bankrupt for his discharge. 
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HIS was an appeal on behalf of the bankrupt from an order of 
the learned Judge of the Croydon County Court absolutely refusing 
an order of discharge. 
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Home Payne, Q.C, (Mclntyre with him) : for the bankrupt. 
Mnir Mackenzie : for the official receiver. 
Herbert Reed : for an opposing creditor. 

Muir Mackenzie : 

I have a preliminary objection. This is a small bankruptcy nnder 
section 121 of the Bankruptcy Act, 1888. Section 121, after 
specifying certain modifications which are in such case to be made 
in the Act, provides by sub- section (3) that *' such other modifica- 
tions may be made in the provisions of this Act as may be prescribed 
by general rules with the view of saving expense and siMpUfying 
procedure ; but nothing in this section shall permit the modification 
of the provisions of this Act relating to the examination or discharge 
of the debtor." And by Eule 278 of the Bankruptcy Rules, 1886, 
in small bankruptcies, ''no appeal shall lie from any order of the 
Court, except by leave of the Court." In this case not only has no 
leave been obtained, but leave was applied for and refused. It has 
often been held that the refusal to give leave to appeal is an 
absolute bar in ordinary cases, but of course in this case, this being 
an appeal from the refusal of a discharge, the question is whether 
the rule prohibiting the appeal can apply at all. The section 121, 
sub-section (8), says " * * * ; but nothing in this section shall 
permit the modification of the provisions of this Act relating to the 
examination or discharge of the debtor." 

[Cave, J. — ^If you take away the right of appeal from an order of 
discharge do you not modify the provisions of the Act with regard 
to the discharge of a debtor ? ] 

I am only desired to bring this to your Lordships' notice because 
leave was asked for and refused, and I must say that I personally 
think unless your Lordships can see your way to hold that the rule 
does not apply in such a case it may give rise to great hardship. 

Cave, J. : 

I am of opinion that this appeal must be heard, and that the 
preliminary objection cannot prevail, though Mr. Muir Mackenzie 
only did his duty in bringing the question before us. Section 121, 
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sab-section (3), provides that in the case of a small bankruptcy igg;. 
" such other modifications may be made in the provisions of this j^^ 
Act as may be prescribed by general rules with the view of saving Rankin, 
expense and simplifying procedure ; but nothing in this section shall Eankin. 
permit the modification of the provisions of this Act relating to the 
examination or discharge of the debtor." That seems to indicate 
an intention on the part of the legislature that the provisions of the 
Act relating to discharge should not be modified. Those provisions 
are in section 28, and are coupled with the right of appeal given by 
section 104. Now, can the provisions be said to be modified by a 
rule saying that there shall be no appeal ? Certainly it can, and 
more than modified, it is actually abolished. Section 121, sub- 
section (8), is, as I have said, a strong indication of the legislature 
that that should not be done, and there is nothing in the Act 
contrary to the intention expressed in section 121. 

A. L. Smith, J. : 
I am of the same opinion. I have nothing to add. 

The appeal was then hea/rd. 

Solicitors : Morley dt Sherrif, for the bankrupt. 

The Solicitor to the Board of Trade, for the official 
receiver. 
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PRACTICE. 

DIVISIONAL In be heap, Ex pabte THE BOARD OF TRADE. 

CX)URT. 

^"o^ Bankruptcy Act, 1883, section 28. 

A. L. Smith J ^^^^9^ — Offences proved, under section 28, evb-sectuyn (3) — Ihdy of County 
1887. Court Judge, 

Dec, 9th, Upon application by a bankrupt for his discharge under section 28 of 

the Bankruptcy Act, 1883, where any of the offences specified in sub- 
section (3) of that section are proved to have been committed, the Court 
must either refuse the order, or suspend its operation, or grant an order 
subject to conditions ; and the Court caunot in such case grant an uncon- 
ditional discharge. 

Compare the note to the case of In re SultzbergeTf Ex parte SuUzberjet 
ante, at page 89. 
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HIS was an appeal on behalf of the Board of Trade from an 
order of the learned Judge of the Coventry County Court granting 
to the bankrupt an absolute discharge* 

On November 23rd, 1885, a receiving order was made on his 
own petition against the bankrupt Heath, who carried on business 
as a builder and brickmaker. The unsecured debts amounted to 
2,279Z. l8» Id., and the assets were 5072. IBs. 2d, 

On October 12th, 1887, the bankrupt applied to the County 
Court for his discharge, when the official receiver in his report 
stated, that there was no proof of any misdemeanour having been 
committed under the Bankruptcy Act or Part H. of the Debtors 
Act, 1869, but that the bankrupt had brought himself within the 
provisions of section 28, sub -section (8), of the Bankruptcy Act, 
1883, in that (1) he had omitted to keep such books of account as 
were usual and proper in the business carried on by him, and as 
sufficiently disclosed his business transactions and financial position 
within the three years immediately preceding his bankruptcy ; (2) 
that he had contracted debts provable in the bankruptcy, without 
having at the time of contracting them any reasonable or probable 
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gronnd of expectation of being able to pay them ; and (3) that he issr: 

had continued to trade after knowing himself to be insolvent. i^^ 

On October 19th, 1887, the County Court Judge granted the „Hbap, 

- - , o o ^^ PARTE 

bankrupt an absolute discharge, and from that order the Board of thb Boabv 
Trade now appealed. °' ^""^^ 

Muir Mackenzie : for the Board of Trade. 

The County Court Judge ought not to have granted an order of 
discharge unconditionally. Section 28 of the Bankruptcy Act, 
1883, provides by sub-section (2) that " On the hearing of the appli- 
cation the Court shall take into consideration a report of the official 
receiver as to the bankrupt's conduct and affairs, and may either 
grant or refuse an absolute order of discharge, or suspend the 
operation of the order for a specified time, or grant an order of 
discharge subject to any conditions with respect to any earnings or 
income which may afterwards become due to the bankrupt, or with 
respect to his after-acquired property: Provided that the Court 
shall refuse the discharge in all cases where the bankrupt has com- 
mitted any misdemeanour under this Act or Part n. of the Debtors 
Act, 1869, and shall, on proof of any of the facts hereinafter men- 
tioned, either refuse the order, or suspend the operation of the 
order for a specified time, or grant an order of discharge subject to 
such conditions as aforesaid.'' '' The fetcts " referred to are dealt 
with in sub-section (8), and include the omission to keep books, the 
contracting debts, and the trading after knowledge of insolvency ; 
and sub-section (2) says that the Court '' shall," on proof of any of 
the facts stated, either refuse the order or suspend it or grant it 
subject to conditions. There is no option. By sub-section (4), 
*' For the purposes of this section the report of the official receiver 
shall be primdfade evidence of the statements therein contained," 
and in this case there can be no doubt the bankrupt had brought 
himself within the section in that he had neglected to have his 
books properly posted and balanced. The omission to keep proper 
books is, as the Master of the Bolls said in In re Reed, Bowen d Co., 
Ex parte Reed, Bowen dt Co. (see ante. Vol. HI., p. 90), a very 
serious offence. The bankrupt also contracted debts and continued 
to trade after he knew he was insolvent, for he consulted his cre- 
ditors in 1884 and knew his position, and he went on a year after 
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that. The only evidence before the County Court Judge was the 
official receiver's report and the examination of the bankrupt ; but 
on the facts he certainly ought to have acted under section 28 and 
suspended the discharge at least for a short time. 

B. Vaughan Williams {Hansell with him) : for the bankrupt. 

The County Court Judge had the whole matter before him and 
he exercised his discretion. Not keeping proper books may be a 
serious offence, but it did not amount to a serious offence here. 
This was a small builder's business. In the case of In re Reed, 
Bowen dc Co., Ex parte Beed, Bowen d Co. (see antef Vol. IH., 
p. 90), the business was very large and the books were practically 
nil. Here there were no books not kept which ought to have been 
kept. All that can be said is that they were not properly balanced ; 
but as long as he could afford it the bankrupt had them properly 
balanced by an accountant. Then as to his going on trading. No 
doubt he did so, but he called his creditors together and then went 
on, and it is not suggested that a single new creditc^r was added 
after that. 

Cave, J. : 

In this case one would have been somewhat glad to have had 
rather more information than one obtains from the report of the 
official receiver, and from the examination of the bankrupt In the 
first place, undoubtedly the bankrupt has not complied with what 
he ought to have done, because he has not kept proper books in a 
proper way. • There are books, but by reason of their never having 
been balanced up his position could not be ascertained. 

Now, I apprehend the object of requiring the bankrupt to keep 
books is, that the Court may be enabled to see, and also the cre- 
ditors may be enabled to see, in case of bankruptcy, what his trans- 
actions have been, and to acquire that Jmowledge of them without 
a prolonged and expensive examination by accountants. That is 
one object. Another object is to force upon the bankrupt, the 
trader, the contemplation of his own position, and to deprive him 
of being able to make the excuse, *' True, I carried on my business 
after I ceased to be solvent, but in fact I was not aware that that 
was so.*' Now, unfortunately, we do not know from the report of 
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the official receiver for how long the books of this bankrupt have issr. 
shown an insolyency, or would show an insolvency if they were ^""'^ 
inquired into. Therefore, I am not prepared to attach so much Heap, 
importance as I should otherwise have been inclined to do to what the Board 
is said with regard to his not having kept proper books. I am not ^' Teadb. 
in a position to determine satisfactorily in my own mind what is 
the punishment that ought to be awarded for not having kept those 
proper books, not knowing the result that would be produced. 

With regard to the second head, namely, that the bankrupt con- 
tracted debts without having at the time of contracting them any 
reasonable or probable ground of expectation of being able to pay 
them, that again depends on an answer of the bankrupt : '' I con- 
tracted a few small debts necessary to carry on my business." 
That does not appear to me to be at all serious. What they were 
we do not know, and we do not know the circumstances under which 
they were obtained, whether they were obtained fronx the persons 
he consulted or from other persons we are quite ignorant of. 
Therefore I attach no importance to that. 

Then comes the third head, which, as it seems to me, is the 
important one in this case, that is, that he carried on his business 
after he was aware that he was insolvent. We know he went on 
after he was insolvent, and for a year afterwards, when he knew 
that he was owing 1,7002. Under these circumstances I think he 
ought to have stopped then ; but he did not. The statement that 
he consulted one of the largest of his creditors is not sufficient to 
have justified l^iTn in going on. Had the case come before me, 
sitting as the County Court Judge, I certainly should have been 
inclined to say that the certificate of discharge ought to be sus- 
pended for a year from the date of his passing his last public 
examination. That would have brought the suspension down to 
the 21st of this month. But in point of fact the learned County 
Court Judge granted an immediate certificate of discharge, an 
absolute discharge from October 19th. The diflference between us, 
therefore, would amount to a couple of months only, and with 
regard to such a small difference as that I think the case is one in 
which we ought not to interfere with the decision of the County 
Court Judge. In my opinion, therefore, the appeal should be dis- 
missed, and the certificate of discharge be allowed to stand ; but 
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1887. I think tinder all the other circumstances we should not give costs 
^^ to either party. 

Hbap, 

THB BOABD -^^ ■^' OMITH, d. . 

I quite agree with everything that my learned brother has said, 
and I only wish to add this, that I think Mr. Mackenzie was right 
in the construction he put on the section. I do not myself see 
how when any of the acts mentioned in the section have been proved 
to have been committed, the learned County Court Judge can 
grant an unconditional discharge. I think Mr. Mackenzie was 
right in his construction of the sectioui and that is all I wish 
to say. 

Appeal dismissed. 

Solicitors : The Solicitor to the Board of Trade, for the Board of 

Trade. 
Hughes <£ Masser, for the bankrupt. 

Case referred to : — 

In re Reed, Bowen dk Co,, Ex parte Reed, Bowen & Co., see 
ante, Vol. HE., p. 90. 
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ACT OF BAKKBJIPTCY— Notice of mspension.y-In considering the question 
whether a statement made by a debtor to any of his creditors amounts to a 
notice that ''he has suspended or that he is about to suspend payment of his 
debts'* Vithih section 4, sub-section 1 (h) of the Bankruptcy Act, 1883, it is 
necessary in each case to estimate the reasonable construction which those 
persons who receive such statement of the debtor would^ under the circum- 
stances of the debtor's case, have a right to assume to be his meaning as to what 
he intends to do with respect to paying or suspending payment. 

Where the language of the debtor can only lead his creditors to infer that if 
an offer of a composition made by him is not accepted suspension is the only 
alternative, such statement will amount to a notice within the section. 

Thus, where a circular was sent out by a firm of accountants, acting on behalf 
of the debtor, to the creditors, laying before them the position of the debtor and 
making an offer of 6s. in the pound, and further stating that such debtor had 
no other property, and that it was not his intention to go again into business. 

Held: That from the circumstances of the case suspension was the only 
alternative offered ; and that the statements in question amounted to a notice 
by the debtor that he was about to suspend payment, so as to constitute an act of 
bankruptcy under the section. In re Lanib, Ex parte Gibson d; BoUand . p. 25 

Computation of time,] — In computing the three months within which, under 
section 6, sub-section 1 (c) of the Bankruptcy Act, 1883, the act of bankruptcy 
on which a petition is grounded must have occurred, the day on which 
such petition is presented is to be excluded. 

The act of bankruptcy was committed on August 13th, 1886, and the petition 
was filed on November 13th, 1886. 

Held: That such petition was presented in time. In re Hatiaony Ex parte 
Foster p. 98 

Remaining oiU of England. ] — In January, 1886, the debtor, whose business 
was largely connected with Central America, called on his buikers informing 
them that he wa^ abqut to visit that coimtry,^ and obtained from them an 
advance of 2,0002. 

The money was not repaid, and in July, 1886, a circular was sent to the 
creditors by the solicitors of the debtor stating that he was in difficulties and 
calling a meeting in order that their wishes might be ascertained. 

After some difference of opinion it was finally resolved by a committee 
appointed for that purpose, that the debtor should be requested to stay in 
America in order to realise his assets there, and a telegram was thereupon sent 
to him by his solicitors to that effect. 
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The committee still continued to meet^ but no communications having airived 
from the debtor, and his solicitors having declined to accept service of a writ, 
while it was ascertained that the debtor's London office had been closed, the 
bank in September, 1886, presented a bankruptcy petition. 

Held : That the object with which the creditors accorded permission to the 
debtor to remain in America was in order that he might realise his assets : that 
the conduct of the debtor in not communicating with the creditors, and also in 
respect of the non-acceptance of service of the writ, together with other 
attendant circumstances, afforded ample evidence of an intention to stay abroad 
for the purpose of defeating his creditors within the meaning of section 4, sub- 
section 1 ((Q of the Bankruptcy Act, 1883 ; and that the Court would have 
neglected its duty if it had refiused to make a receiving order. In re Cam^oibeU^ 
Ex parte CampbeU p. 198 

Departing from diDdling'hou8e.}—Oii March 8th, 1887, the debtor, who was a 
farmer, instructed an auctioneer to sell off all the stock, furniture, and effects 
on his farms, and hand-bills and posters advertising the sale to take place on 
March 16th and 18th were issued, in which it was stated that the said debtor 
was leaving the neighbourhood. 

On March 15th, 1887, certain creditors, at whose bank the debtor had over- 
drawn his account, having heard of the sale, wrote to the debtor thereon, and 
on the same day he was served with a writ by another creditor. 

On March 16th, 1887, the debtor departed from his house but left his brother 
at the farm, who superintended the conduct of the sale, and informed the 
auctioneer that letters addressed to him would reach the debtor. 

On March 17th, 1887, the debtor wrote to the bank, stating that he would call 
on the following Saturday or Monday and explain matters, which he did not do, 
and a petition was subsequently presented against him by the bank in the 
County Court, the act of bankruptcy alleged being that the said debtor departed 
from his dwelling-house with intent to defeat or delay his creditors, within 
section 4, sub-section 1 (d) of the Bankruptcy Act, 1883, but the County Court 
Judge declined to make a receiving order. 

Hdd (on appeal) : That the debtor was not bound to stay on his property 
while it was being sold from under him : that he left a representative in the 
person of his brother, and no evidence had been adduced to show that if 
enquiries had been made as to the debtor they would not have been answered : 
and that the County Court Judge, after hearing an explanation of the facts and 
considering the demeanour of the debtor when before him, having come to the 
conclusion that there was no intention to defeat the creditors, the Court 
would not interfere with his decision. In re WooUtenholme, Ex parte 
Foster dh Co • .p. 268 

Execution of deed of amgnmetity—On August 20th, 1886, in accordance with 
a resolution passed at a meeting of creditors, the debtor executed a deed of 
assignment vesting his estate in a trustee for their benefit. On October 28th, 
1885, a bankruptcy petition was presented against the debtor, the act of 
bankruptcy alleged being the execution of the deed of assignment. On 
October 31st, 1885, the trustee under the deed paid out of assets in his hands 
the sum 201. 73. 8d. to a finn of solicitors, being the amount of their bill of costs 
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incuired in connection with the meeting of creditors and in preparing the deed 
of assignment, and also in collecting certain book debts. On January 20th, 
1886, a receiving order was made against the debtor, and the trustee under the 
deed sent to the official receiver the balance of assets in his hands after 
deducting the amount so paid to the solicitors together with an account of 
receipts and payments in connection with the estate. The trustee appointed in 
the bankruptcy applied for an order for payment of the 20^. 7s. 8d. 

Held : That the application must be granted ; but that certain items for 
collecting book debts, amounting together to 21, y would, under the circum- 
stances, be allowed, and an order made for payment of 18^. 7s. Sd. In re 
Forster, Ex parte Baudings p. 292 

ADMINISTRATION OF ESTATE OF DECEASED INSOLVENT.]— 
(1) ffdd: That section 47 of the Bankruptcy Act, 1883, which deals with the 
avoidance of voluntary settlements, does not apply where the estate of a person 
dying insolvent is being administered in bankruptcy under section 125 of the 
Act. In re OouLdy Ex parte Chief Official Recewer , , . .p. 202 
(2) Held : That the Court of Bankruptcy, in administering the estate of a 
I)erson dying insolvent under section 125 of the Bankruptcy Act, 1883, must follow 
the practice of the Equity Division of the High Court in administration actions ; 
and the County Court in Bankruptcy has in such case no jurisdiction to make 
an order against a stranger to pay over money, which the Equity Division of the 
High Court would not make in an administration action. In re Crowther, 
Ex parte Ellis p. 305 

ADYERTISEMENT.]— On appeal from an order directing that publication of 
a notice in the London ChzeUe and in the Times newspaper should be deemed to 
be good service of a bankruptcy petition upon the debtor. 

Held : That under Rule 154 and Form 16 of the Bankruptcy Rules, 1886, the 
Registrar, on being satisfied that the debtor was avoiding personal service, had 
perfect right to make the order in question ; and that upon the facts of the case 
there was no ground for the appeal. In re CoUinson, Ex parte Collinson . p. 161 

AFFIDAVIT.}— See Stamp. 

AGRICULTURAL HOLDINGS ACT. ySee La^idlord a/nd Tenant 

APPEAL — Limitatian of Bight of] — Upon appeal from the decision of the 
Divisional Court in bankruptcy, dismissing a County Court appeal on the ground 
that the money or money's worth involved did not amount to 50?., and that no 
leave to appeal had been obtained, the objection was taken that Rule 111 (2) of 
the Bankruptcy Rules, 1883, by which the said limitation is made, was ultra 
vires. 

Held : That the Rule 111 (2) was not ultra vires; and that section 104, sub- 
section 2 (d) of the Bankruptcy Act, 1883, taken together with iaection 127 of the 
Act, empowered the making of such a rule, specifying within what limit the 
right of appeal shall be confined. In re Hann, Ex parte Foreman . . p. 16 

M.B.— VOL. IV. Y 
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Right o/.]— (1) Where a trustee in a liquidation applied to the Court for 
directions as to the acceptance of an offer for the purchase of the debtor's pro- 
perty, and notice was given to the debtors, but at the hearing of the application 
the County Court Judge refused to hear the solicitor for the debtors or to 
receive evidence on their behalf. 

Hdd : That notice having been given to the debtors they ought to have been 
heard ; and that an appeal lay from such refusal of the County Court Judge to 
do so. 

Quoere : Whether when a trustee applies to the Court for directions in any 
particular matter the debtor is in any event entitled to appear and be heard. 
In re Webb db Sons, Ex parte Wehb dh Sons p. 52 

(2) The official receiver has locus standi to appeal to the Court of Appeal from 
the refusal of the Registrar forthwith to adjudge a debtor bankrupt on applica- 
tion made by him for that purpose under Rule 191 of the Bankruptcy Rules, 
1886. In re Reed, B(nven, <& Co,, £x parte the Chief Official Receiver . p, 225 

In summary administration.] — On July 2nd, 1886, a receiving order was made 
against the debtor, and on July 15th, 1886, an order for the summaiy adminis- 
tration of the estate. 

On September 10th, 1886, an application by the debtor to rescind the 
receiving order was allowed. 

The petitioning creditor, having appealed against such rescission, the objection 
was taken that no leave to appeal had been obtained. 

The Court allowed the appeal to proceed. 

Quoere: Whether, in such a case, where the receiving order has been 
rescinded^ an appeal by the petitioning creditor against the rescission ia an 
appeal against an order made in a summary administration for which leave is 
necessary. In re Clarkey Ex parte Baynes p. 80 

(2) The difficulty caused by the refusal of a County Court Judge to give leave 
to appeal from an order made by him in a small bankruptcy cannot be got rid 
of by the creditors after such leave has been refused, appointing a trustee in 
accordance with the proviso to section 121 of the Bankruptcy Act, 1883, where- 
upon '' the bankruptcy shall proceed as if an order for summary administration 
had not been made," at any rate where the appeal by such trustee is not brought 
within twenty-one days. 

And quaere whether the difficulty can be so got rid of, even though the trustee 
appointed does appeal within the limited time. In re Richards . . p. 233 

(3) Rule 273 (6) of the Bankruptcy Rules, 1886 — which provides that in a 
small bankruptcy no appeal shall lie from any order of the Court except by 
leave of the Court— does not apply to the case of an order made upon applica- 
tion by a bankrupt for his discharge. In re RarUcin, Ex parte Rankin . p. 311 

By Debtor,] — Where after a receiving order has been made against a debtor 
on a bankruptcy notice, the petitioning creditor is settled with, and with his 
assent the debtor appeals for the purpose of having the receiving order set 
aside, it would appear that notice should be given to the official receiver, and 
where this was not done the Court discharged the receiving order as prayed, but 
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directed that the order should not be drawn up for four dayB, and notice be 
given to the official receiver so as to enable him to come forward if he thought 
fit. In re Fletcher , Ex parte Fletcher p. 113 

By Board of Trade.] — (1) In the case of an appeal to the Court of Appeal by 
the Board of Trade^ Rule 131 of the Bankruptcy Kules, 1886, does not apply, 
and the Board of Trade being a Government department is entitled to have the 
appeal entered without lodging any deposit. In re Mutton, Ex parte the Board 
of Trade p. 116 

(2) Rule 237 of the Bankruptcy Rules, 1886, is not ultra vires, but is a rule 
for carrying into effect the objects of the Bankruptcy Act, 1883 ; and the Board 
of Trade are entitled under that rule to appeal from any order of the Coiurt 
made upon an application by a bankrupt for his discharge. In re Staintoti, Ex 
parte the Board of Trade p. 242 

Deposit Of ^.]— Where application was made by a bankrupt under Rule 131 of 
the Bankruptcy Rules, 1886, for leave to dispense with the deposit of 201, 
required to be lodged upon an appeal by him from an order of the Registrar 
refusing to annul the adjudication. 

Held: That the inability of the bankrupt himself to find the means for 
making the deposit, or to obtain the necessary sum {rom his friends, did not 
constitute such groimds as would justify the Court in granting the application. 
In re Qrepe, Ex parte Grepe p. 128 

Delay in appedHng.} — After a bankruptcy petition had been presented but 
before the day appointed for the hearing the debtor obtained the consent of the 
petitioning creditors to an adjournment of such hearing with a view to a settle- 
ment, and a form of consent to an extension of time was sent to the County 
Court Registrar by post, but on the day appointed for the hearing the Registrar 
dismissed the petition for non-appearance. Notice of appeal having been given 
by the petitioning creditors, the debtor filed his own petition, on which a 
receiving order was made. When the appeal came on for hearing an adjourn- 
ment was taken by consent in order that a scheme of arrangement proposed by 
the debtor might be considered ; but this subsequently fell through and the 
petitioning creditors now proceeded with their appeal a year after notice thereof 
had been given. 

Held : That the delay which had occurred was fatal to the appeal; and that 
no sufficient reason having been put forward to justify the Court in hearing it, 
notwithstanding such delay, the appeal must be dismissed with costs. In re 
Gamlen, Ex parte Ward dk Co p. 301 



APPRENTICESHIP FEE.]— An application under section 41, sub-section (1), 
of the Bankruptcy Act, 1883, for the return of an apprenticeship premium paid 
to a bankrupt as a fee, ought to be made to the registrar and not to the Judge in 
Court. In re Michardaon, Ex parte Gould p. 47 



APPROPRIATION OF SALARY.]— See Salary. 
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ABRANGEMENT.]--See Scheme of Arrangement 

AUDIENCE, RIGHT OF— 0/ iSoiicf<ar.]— The right of audience given to a 
solicitor in bankruptcy matters by section 151 of the Bankruptcy Act, 1883, is 
limited to the High Court, and does not extend to the Court of AppeaL In re 
Elderton, Ex parte Russell p. 36 

Of Debtor."} — Where a trustee in a liquidation applied to the County Court for 
directions as to the acceptance of an offer for the purchase of the debtor's 
property, and notice was given to the debtors, but at the hearing of the appli- 
cation the County Court Judge refused to hear the solicitor for the debtors or to 
receive evidence on their behalf. 

Held : That notice having been given to the debtors they ought to have been 
heard ; and that an appeal lay from such refusal of the County Court Judge to 
do so. 

Qu(are : Whether when a trustee applies to the Court for directions in any 
particular matter the debtor is in any event entitled to appear and be heard. 
In re Webb db Sons, Ex parte Webb & Sons p. 52 

BANKRUPTCY NOTICE.]— (1) Held : That the power given by section 95 of 
the Companies Act to a liquidator to bring or defend any action, suit, or prose- 
cution, or other legal proceeding, civil or criminal, in the name and on behalf of 
the company, includes the power to serve a bankruptcy notice upon a judgment 
debtor of such company under section 4, sub-section 1 (g), of the Bankruptcy 
Act, 1883. 

But the provisions of section 95 of the Companies Act must be strictly com- 
plied with, and the proceedings in connection with serving such bankruptcy 
notice must be taken '' in the name and on behalf of the company," and not by 
the liquidator in his own name. In re Win^erbottom, Ex parte Winter- 
bottom p. 5 

(2) Held: That if execution may be issued on a judgment, a bankruptcy 
notice imder section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, may be 
issued. 

Thus, where a bankruptcy notice has been issued in respect of a judgment 
debt and withdrawn, a second bankruptcy notice may be issued in respect of the 
same debt. 

Judgment for 4382. 12s. and costs liaving been recovered against a debtor, the 
costs were taxed at 37^, and the creditor issued a bankruptcy notice in respect 
of the judgment debt and costs. An agreement was thereupon come to between 
the debtor and the creditor, by which the debt and costs were agreed at 500^, 
and the debtor agreed to pay 1001. at once, such 1001. including the 371. taxed 
costs, 252. costs of the bankruptcy proceedings, and 382. part of the judgment 
debt, and the balance of the debt by monthly instalments of 202. ; in case any 
instalment was not duly paid the whole amount then unpaid to be forthwith due 
and payable. The 1002. and some of the instalments were duly paid, but on 
default subsequently being made, a bankruptcy notice for the unpaid balance 
was issued by the creditor. 
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Hdd : That the agreement entered into was to the effect that, upon default of 
payment of any instalment^ the unpaid balance was to become due under the 
judgment, and that the creditor was entitled to issue a bankruptcy notice in 
respect of the debt. In re Feast, Ex parte Feast p. 37 

(3) On January 14th, 1887, judgment was recovered against the debtor for 
446{., and execution was issued under which the sheriff levied ; but a third 
person having claimed the goods, an interpleader order was obtained, whereby 
upon payment of 20{. into Court by the claimant, the sheriff was directed to 
withdraw. 

On March 14th, 1887| a bankruptcy notice under section 4, sub-section 1 (g), 
of the Bankruptcy Act, requiring payment of the debt, was served upon the 
debtor, but the notice was dismissed by the registrar of the County Court, on 
the ground that within the meaning of the section execution had been stayed. 

Held (on appeal) : That in any event there had been no stay, except as to 
2W. ; that in the case of In re Ford, Ex parte Ford (see ante, Vol. III., p. 283), 
the whole amount of the judgment debt had been levied, and the case was so 
distingtiishable ; and that the creditor was entitled to issue a bankruptcy notice. 

That the fact that the creditor had omitted to insert his name in the heading 
of the bankruptcy notice, such heading being left " Ex parte . . . ." — ^the notice 
being sued out by him in person, and giving complete information on the face of 
it who the creditor was— did not render the notice invalid. 

That the fact of the notice claiming the whole debt of 4462. without con- 
sidering the 20L which might be stayed, only amounted to a fonnal error which 
the Court would rectify. In re Bates, Ex parte Lindsey . . . .p. Id2 

BILL OF SALE.]— (1) On April 22nd, 1886, in consequence of the discovery 
that a previous bill of sale given by the debtor on October 25th, 1885, was in- 
valid, a new bill of sale instead thereof was executed. 

This new bill of sale was expressed to be made in consideration of the sum of 
2202. '' now paid " by the grantee to the grantor, but no money actually passed 
on its execution. 

The trustee in the bankruptcy of the grantor having sought to set aside such 
bill of sale on the ground that the consideration was not truly stated within 
section 8 of the Bills of Sale Act, 1882. 

Held : That the consideration was truly stated so as to satisfy the said section ; 
that the case was within the decision given in The Credit Co, v. Fott (L. R. 
6 Q. B. D. 295) ; and that the addition of the word " truly " in section 8 of the 
Bills of Sale Act, 1882, did not take the case out of that decision. In re 
Hockaday, Ex parte Nelson p. 12 

(2) A bill of sale contained a covenant by the grantor that he would not 
remove the goods without the consent of the grantee. It was also provided 
that the grantor should pay to the grantee the principal sum and interest then 
due on June 1st : provided that if the grantor should not break any of the 
covenants, and should not become bankrupt, and should pay to the grantee the 
principal sum with interest by equal monthly instalments of three guineas, then, 
and in that case, the grantee should accept payment by such instalmentsi 
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Held : That the proviBion as to payment by instalinents was a proviBioii in 
ease of the debtor ; and that neither of the above-mentioned covenants rendered 
the bill of sale invalid. In re CoUm, Ex parte Payne . . . . p. 90 



60ABD OF TRADE.] — (1) Although a trustee under a scheme of arrange- 
ment has been removed from office^ the Board of Trade has power to demand a 
statement of his receipts and payments as such trustee, and to apply to the 
Court imder section 102, sub-section (5), of the Bankruptcy Act, 1883, to enforce 
that order in case of neglect or refusal to comply with it. In re Bogers, Ex 
parte The Board of Trade p. 67 

(2) Where no estate has come into the hands of a trustee imder a scheme of 
arrangement, such trustee must himself provide the stamp necessaiy to be 
affixed to the affidavit of no receipts required to be forwarded to the Board of 
Trade under Rule 291 of the Bankruptcy Rules, 1886. In such case an 
unstamped affidavit cannot be accepted, nor the amount necessary for the said 
stamp provided from the Bankruptcy Estates' Account. In re Botdands, Ex 
parte The Board of Trade p. 70 

(3) Rule 237 of the Bankruptcy Rules, 1886, is not 'tdtra vires, but is a rule 
for carrying into effect the objects of the Bankruptcy Act, 1883 ; and the Board 
of Trade are entitled under that rule to appeal from any order of the Court 
made upon an application by a bankrupt for his discharge. In re StainUm, Ex 
parte The Board of Trade p. 242 

(4) In the case of an appeal to the Court of Appeal by the Board of Trade, 
Rule 131 of the Bankruptcy Rules, 1886, does not apply, and the Board of 
Trade being a Government Department is entitled to have the appeal entered 
without lodging any deposit. In re Mutton, Ex parte The Board of Trade p. 115 



BOOKS — Order to hand over,"] — See In re Firharik, Ex parte Knight . p. 50 

Proper to he keptJ] — ^The bankrupt, who carried on business as a hatter, made 
certain purchases of land and houses adjoining property belonging to himself 
for the purpose of resale. 

The books in the hatter's business were properly kept and balanced, but no 
proper books were kept with respect to the land purchases through which the 
bankruptcy subsequently occurred. 

On application for discharge the official receiver submitted that the bankrupt 
had brought himself within the provisions of section 28, sub-section 3 (a), of 
the Bankruptcy Act, 1883, in that he had "omitted to keep such books of 
account as are usual and proper in the business carried on by him, and as 
sufficiently disclose his business transactions and financial position within the 
three years immediately preceding his bankruptcy." 

Held : (1) That the bankrupt in making the purchases of land under the cir- 
cumstances was not carrying on a business, and did not fall within the provisions 
of section 28, sub-section 3 (a), by omitting to keep books of account. 

(2) That such books as are usual and proper in the business carried on are to 
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be kept ; and if there are no books usually kept in a particular trade, or if a 
bankrupt is not a trader, he does not fall within the section by omitting to keep 
books. In re Mutton, Ex parte The Board of Trade p. 180 



CERTIFICATE — To remove disqualifications of bankrupt] — The words '* misfor- 
tune without any misconduct " in section 32, sub-section 2 (&), of the Bankruptcy 
Act, 1883 — which provides for the granting of a certificate for the removal o 
the disqualifications of a bankrupt — mean pure misfortune as distinguished 
from and without misconduct, and the word " misconduct '* in that section is 
not to be interpreted with reference to section 28 of the Act, or confined to the 
" conduct *' therein specified. 

The bankrupt, who was the editor of a newspaper, was indicted for a libel 
and sentenced to three months' imprisonment and to pay the costs of the 
prosecution. 

During the time he was in gaol all his property was sold under a bill of sale 
given for the purposes of the defence, and he subsequently presented his own 
petition. 

On appeal from a decision of the County Court Judge refusing a certificate 
under section 32, sub-section 2 (6), of the Bankruptcy Act, 1883. 

Held : That the bankruptcy was caused by the libel, the sentence, and the 
imprisonment ; that it was impossible to say that such bankruptcy was caused 
by misfortune without any misconduct on the bankrupt's part ; and that the 
refusal of the certificate was right. In re Burgess, Ex parte Burgess . p. 186 

COMMEBCIAL TBAYELLER.]— Where a bankrupt was a commercial 
traveller at an annual salary of lOOZ., paid weekly, the engagement being ter- 
minable at a week's notice. 

Held : That such bankrupt was in the receipt of a salary, within the meaning 
of section 53, sub-section (2), of the Bankruptcy Act, 1883, out of which the 
Court had power to direct payment of a certain sum by monthly instalments to 
the trustee in the bankruptcy, for the purpose of distribution amongst the 
creditors. In re Brindtey, Ex parte Brindley p. 104 

COMMITTAL— (y married ipoman.]— See Husband and Wife. 



COMPANY.] — (1) The power given by section 95 of the Companies Act to a 
liquidator to bring or defend any action, suit, or prosecution, or other legal 
proceedings, civil or criminal, in the name and on behalf of the company, 
includes the power to serve a bankruptcy notice upon a judgment debtor of 
such company under section 4, sub-section 1 (g), of the Bankruptcy Act, 1883. 

But the provisions of section 95 of the Companies Act must be strictly com- 
plied with, and the proceedings in connection with serving such bankruptcy 
notice must be taken **in the name and on behalf of the company," and not 
by the liquidator in his own name. In re WinterboUom, Ex parte Winter- 
bottom P- 6 



328 



DIGEST OF CASES. 



(2) On appeal from the rejection by the trustee in the bankruptcy of a proof 
of debt carried in by the liquidator of a mutua] insurance company for the sum 
of 85^.^ the amoimt due from the bankrupts as contributors in respect of calls, 
and also for the estimated sum of 1002. for further calls which had accrued 
before the date of the receiving order but had not been then ascertained, the 
County Court Judge allowed the proof as to the 85L and directed the proof as 
to the 1002. to stand over. 

On July 30tb, 1886, proof for the ascertained sum of 742. in substitution for 
the 1002. was tendered and was rejected by the trustee on the ground (1) that 
the claim was made too late by reason of the fact that on July 9th, 1886, notice 
to declare a dividend had been inserted in the Gazette, by which July 28th was 
specified as the last day for claims to be sent in ; and (2) that the alleged claim 
had already been adjudicated upon by the Court. 

Held : That the notice in question did not prevent the creditor from making 
the claim ; and that the proof in respect of the further caUs was not res 
judicata and must be allowed. In re Shepherd dj Leech, Ex parte Whitehaven 
Mutual Insurance Society p. 130 



COMPOSITION.]— See also Scheme of Arrangement 

Power of Court to enforce.} — The Court has the same power to enforce the 
payment of a composition accepted after bankruptcy adjudication under section 
23 of the Bankruptcy Act, 1883, as it has to enforce the payment of a composi- 
tion entered into before adjudication under section 18 of the Act. In re 
Lazarus, Ex parte Godfrey p. 121 



" CONDUCT " OF BANKRUPT.]— See In re Betts <fc Block, Ex parU the 
Board of Trade p. 170 



COUNTY COURT.]— See Jurisdiction—Judgment Summons. 

Practice in.] — The practice by which application to be allowed to give vivd 
voce evidence must be made beforehand, and not at the same time with the 
motion upon the hearing of which it is desired to use such evidence, applies 
only to the High Court ; and such practice is not intended to apply to the 
County Courts, or to affect the course of business therein. In re fVHson, Ex 
parte Waihinson p. 238 



COSTS — Of official receiver.] — In June, 1886, the debtor executed an assign- 
ment for the benefit of his creditors, under which the applicant was employed 
to prepare a statement of affairs, and it appearing that the landlord was 
threatening a distress for rent, the applicant upon the instructions of the credi- 
tors paid the amoimt due. 

In July, 1886, a receiving order was made against the debtor, and repayment 
of the amount so paid by the applicant for the benefit of the creditors was 
refused by the official receiver without an order of the Court. 
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Hdd ; (1) That under the circumstances and looking to the fact that a request 
signed by a majority in number and value of the creditors had been presented 
to the official receiver stating their willingness that repayment should be allowed, 
the Court would make the order. 

(2) But that the official receiver would be entitled to retain his costs of the 
hearing out of the amount and hand over the balance to the applicant. In re 
Ayshfordj Ex parte Lovering p. 164 

Of action^ proof for.]— On December 18th, 1886, a receiving order was made 
against the debtor. On December 20th, 1886, verdict and judgment for the 
defendants was given in an action previously brought by the debtor. On 
February 6th, 1887, a proof for the costs in the action was tendered by the 
defendants against the estate, and at a subsequent meeting of creditors a pro- 
posal of the debtor for a scheme of arrangement was rejected by reason of the 
vote given by the defendants at the meeting, and the debtor became bankrupt. 

Held: (1) That under the circumstances the bankrupt had locus standi to 
apply to the Court under Rule 25 of the Second Schedule to the Bankruptcy 
Act, 1883, to expunge the proof. 

(2) That the debt for which proof was made was not a debt provable in the 
bankruptcy, and that the proof must therefore be expunged. In re BUick, Ex 
farte Bluck p. 273 

Of amendment,'} — ^At the hearing of a bankruptcy petition the objection was 
raised on behalf of the debtor that the petitioning creditor was a mere trustee 
for his father, and the registrar after hearing the evidence having come to that 
conclusion, the petition was dismissed without leave to amend. 

Meld (on appeal) : That although the registrar was justified on the case before 
him in coming to the conclusion to which he did, yet as a matter of indulgence 
leave to amend the petition by joining the father would be granted. 

But such leave must be subject to the condition that all costs thrown away by 
his not being joined should be paid by the father within one month, including 
the costs of the appeal In re Ellis, Ex parte Hvashdvx>od . . .p. 283 

Of solicitor.] — On August 20th, 1885, in accordance with a resolution passed 
at a meeting of creditors, the debtor executed a deed of assignment vesting his 
estate in a trustee for their benefit. On October 28th, 1885, a bankruptcy peti- 
tion was presented against the debtor, the act of bankruptcy alleged being the 
execution of the deed of assignment. On October 31st, 1886, the trustee under 
the deed paid out of assets in his hands the sum of 20^. 7s. 8d. to a firm of 
solicitors, being the amount of their bill of costs incurred in connection with 
the meeting of creditors, and in preparing the deed of assignment, and also in 
collecting certain book debts. On January 20th, 1886, a receiving order was 
made against the debtor and the trustee under the deed sent to the official 
receiver, the balance of assets in his hands after deducting the amount so paid 
to the solicitors together with an account of receipts and payments in connection 
with the estate. The trustee appointed in the bankruptcy applied for an order 
for payment of the 20{. 7s, 8d 

Held : That the application must be granted ; but that certain items for 
collecting book debts amounting together to 21, would, under the circumstances, 
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be allowed, and an order made for payment of 18Z. 7s. Sd, In re Farsler, Ex 
parte Batditigs p. 292 

" As between solicitor and dient.^*'] — Where a form of order by consent in a 
motion contained an agreement by one of the parties — the trustee in the bank- 
ruptcy — ^to pay the costs of the other " as between solicitor and client." 

Held : That such a form of order could not be approved by the Court. In re 
Ouy, Ex part£ ScanUehury p. 300 

CUSTOM.]— See Reputed Oumership. 



DEATH OF DEBTOR.]— Where a debtor dies after a bankruptcy petition has 
been presented against him by a creditor, but before the petition has been 
served, all further proceedings on such petition must be stayed. In re Easy, 
Ex parte HiU d: Hymans p. 281 

DEBTOR — Right of Audience of.] — Where a trustee in a liquidation applied to 
the County Court for directions as to the acceptance of an offer for the purchase 
of the debtors* property, and notice was given to the debtors, but at the healing 
of the application the Count}' Court Judge refused to hear the solicitor for the 
debtors, or to receive evidence on their behalf. 

Held : That notice having been given to the debtors they ought to have been 
heard ; and that an appeal lay from such refusal of the Couhty Court Judge to 
do so. 

Qncere : Whether when a trustee applies to the Court for directions in any 
particular matter the debtor is in any event entitled to appear and be heard. 
In re Webb db Sons, Ex parte Webb db Sons p. 52 

Appeal &y.] — Where after a receiving order has been made against a debtor on 
a bankruptcy notice, the petitioning creditor is settled with, and with his assent 
the debtor appeals for the purpose of having the receiving order set aside, it 
would appear that notice should be given to the official receiver, and where this 
was not done the Court discharged the receiving order as prayed, but directed 
that the order should not be drawn up for four days, and notice be given to the 
official receiver so as to enable him to come forward if he thought fit. In re 
Fletcher, Ex parte Fletcher p. 113 

Duties of, as to realisation and distribution of property.'] — See In re Betts and 
Block, Ex parte The Board of Trade p. 170 

Death of] — See In re Easy, Ex parte HiU db Hyma/ns . . . .p. 281 

DEBTORS ACT, 1869.]— (1) Under section 28, sub-section (2), of the Bank- 
ruptcy Act, 1883, the Court is bound to refuse an order of discharge to a bank- 
rupt who has been convicted of a misdemeanour under Part II. of the Debtors 
Act, 1869, even though such bankrupt has undergone a sentence of imprisonment 
imposed upon him for ihe said offence. In re Richardson d* Wd>ster . p. 22 
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(2) A married woman cannot be committed to prison under section 5 of the 
Pebtora Act^ 1869, for non-payment of a judgment recovered against her in an 
action brought under section 1, sub-section (2), of the Married Women's Pro<- 
perty Act, 1882. In re Morley p. 286 



DEPARTING FROM DWELLING-HOUSE.]— See ^c* o/5a?iArwpicy. 



DEPOSIT — Lea/oe to dispense with on appeal,] — In the case of an appeal to the 
Court of Appeal by the Board of Trade^ Rule 131 of the Bankruptcy Rules, 
1886, does not apply, and the Board of Trade being a Grovemment Department 
is entitled to have the appeal entered without lodging any deposit. In re 
Mutton, Ex parte ihe Board of Trade , . . . . . . p. 115 

Application to dispetise refused.] — Where application was made by a bankrupt 
under Rule 131 of the Bankruptcy Rules, 1886, for leave to dispense with the 
deposit of 201. required to be lodged upon an appeal by him from an order of 
the registrar refusing to aimul the adjudication. 

Held : That the inability of the bankrupt himself to find the means for mak- 
ing the deposit, or to obtain the necessary sum from his friends, did not consti- 
tute such groimds as would justify the Court in granting the application. In re 
Qrepe, Ex parte Qrepe p. 128 



DISCHARGE.]— (1) Under section 28, sub-section (2) of the Bankruptcy Act, 
1883, the Court is bound to refuse an order of discharge to a bankrupt who has 
been convicted of a misdemeanour under Part U. of the Debtors Act, 1869, even 
though such bankrupt has undergone a sentence of imprisonment imposed upon 
him for the said offence. In re Richardson d: Webster . . . . p. 22 

(2) Where under the provisions of section 28, sub-section (6), of the Bank- 
ruptcy Act, 1883, the discharge of a bankrupt is granted by the County Court 
Judge subject to the condition that such bankrupt shall consent to judgment 
being entered against him by the trustee in the bankruptcy for any balance of the 
debts provable under the bankruptcy which was not satisfied at the date of the 
order, judgment shall be entered in the County Court even though the amount 
is in excess of 502. 

As the judgment is entered in the County Court without any preliminary pro- 
ceedings the registrar is not entitled to demand any fees as in respect thereof on 
entering such judgment. In re Howe p. 57 

(3) Although a Court of Appeal in Bankruptcy will not readily interfere with 
the exercise of the discretion of a County Court Judge refusing the discharge of 
a bankrupt, yet if the decision of such judge is founded solely on the report of 
the official receiver and on appeal the statements contained in such report are 
proved to be unfounded and are capable of explanation, the Court of Appeal 
will vary the order of the County Court and will grant to the bankrupt his 
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order of discharge, subject to such conditions as in the nature of the case it may 
think fit. 

Where in the report of the official receiver it was alleged that the bankrupt 
had committed six of the offences specified in section 28, sub-section (3) of the 
Bankruptcy Act, 1883, and the discharge was in consequence absolutely refused, 
but on appeal satisfactory explanations were afforded of all the said charges 
with the exception of the fact that twenty-three years ago the bankrupt had 
made a statutory arrangement with his creditors. 

Held : That the discharge of the bankrupt should be granted, subject to a 
suspension of one day to meet the requirements of the Act in respect of the only 
offence proved against him. In re SuUzhergeVy Ex parte Sultzberger . . p. 82 

(4) — Held : That on application by a bankrupt for his discharge under section 
28 of the Bankruptcy Act, 1883, the Oourfc has no jurisdiction to take into con- 
sideration as " conduct ** a refusal on the part of such bankrupt to submit to a 
medical examination with a view to life insurance for the purpose of enabling 
the trustee in the bankruptcy to realise to better advantage a contingent rever- 
sionary interest of the said bankrupt in certain property. 

That the word '' conduct ** in section 28 does not include general misconduct, 
but that if not covered by any of the specific instances mentioned in that sec- 
tion, it must be regarded with reference to section 24 of the Act which defines 
the duties of the debtor as to the realisation and distribution of his property. 

That a report as to the bankrupt's conduct and affairs signed by the assistant 
official receiver will be accepted as the "Beport of the Official Receiver," which 
the Court is required to take into consideration on an application for discharge. 
In re Betts cmd Block, Ex parte ike Board of Trade p. 170 

(5) The bankrupt who carried on business as a hatter, made certain purchases 
of land and houses adjoining property belonging to himself for the purpose of 
resale. 

The books in the hatter's business were properly kept and balanced, but no 
proper books were kept with respect to the land purchases tlirough which the 
bankruptcy subsequently occurred. 

On application for discharge the official receiver submitted that the bankrupt 
had brought himself within the provisions of section 28, sub-section 3 (a) of the 
Bankruptcy Act, 1883, in that he had '' omitted to keep such books of account 
as are usual and proper in the business carried on by him, and as sufficiently 
disclose his business transactions and financial position within the three years 
immediately preceding his bankruptcy." 

Hdd : That the bankrupt in making the purchases of land under the circum- 
stances was not carrying on a business, and did not fall within the provisions of 
section 28, sub-section 3 (a), by omitting to keep books of account. 

That such books as are usual and proper in the business carried on are to be 
kept ; and if there are no books usually kept in a particular trade, or if a bank- 
rupt is not a trader, he does not fall within the section by omitting to keep 
books. In re Mutton^ Ex parte the Board of Trade . . . .p. 180 

(6) The official receiver reported on an application by a bankrupt for his dis- 
charge that such bankrupt had been guilty of unjustifiable extravagance in living, 
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of rash and hazardous speculations, and of continuing to trade after knowing 
himself to be insolvent, which report was borne out by the facts. 

An unconditional discharge was nevertheless granted to the bankrupt by the 
County Court Judge. 

Hdd : That the Bankruptcy Act, 1883, was intended to make mercantile men 
restrain from offences against the law of fair dealing ; and where a bankrupt is 
clearly proved to have committed offences under section 28, sub-section (3) of 
the Act the Court ought not to pass over such offences. 

That where the County Court Judge finds that a bankrupt has been guilty of 
misconduct under section 28 and imposes a penalty, the Court of Appeal will 
not be inclined, except upon very grave grounds, to interfere with the amount 
of punishment awarded, but if the Judge comes to a wrong decision, contrary 
to the facts, that no misconduct has been committed, the Court on an appeal is 
bound to express its opinion and act upon it. 

That although a man has a perfect right, as long as he is solvent, to determine 
that he will go on with a business even though it may be a losing one, in the 
hope of a revival in trade, yet the moment he becomes insolvent he is no longer 
going on at his own risk but at the risk of his creditors ; and the proper' course 
for a man to pursue, as soon as he finds that he cannot pay twenty shillings in 
the pound, but he nevertheless thinks that if he goes on he may be able to re- 
trieve his position, is to call his creditors together and leave them to determine 
whether the business shall be continued or not. 

That a man has no right, when his business can no longer support it, to go on 
living in the style usual during the time such business was a profitable one merely 
for the sake of keeping up appearances, which under such circumstances is only 
another term for living on his creditors. 

A man is bound not to keep up appearances, but to pay his debts, and if his 
profits will not allow of his living at the particular rate he has been accustomed 
to live at, then his plain duty is at once to reduce such expenditure. In re 
Stainton, Ex parte tlie Board of Trade p. 242 

(7) Notice of appeal from an order made by the Court on application by a 
bankrupt for his discharge should be a fourteen days' notice. 

Where such notice was not given and objection was taken at the hearing, the 
Court directed the case to stand over for a week until the required time had 
elapsed. In re Landau, Ex parte Brown d: Wingrove . . . .p. 263 

(8) After an order had been made suspending the discharge of a bankrupt for 
five years, certain facts were brought to the notice of the County Court Judge, 
from which he came to the conclusion that the opinion he had formed of the 
bankrupt's conduct at the time of the application for discharge was a mistaken 
one. On appeal by the bankrupt from the order made on application for his 
discharge. 

Hdd : That the proper course was for such appeal to stand over in order that 
an application might, under the circumstances, be made to the County Court 
Judge to review his decision. In re Dov>8on, Ex parte Dowson . . p. 310 

(9) Ride 273 (6) of the Bankruptcy Rules, 1886,— which provides that in a 
small bankruptcy no appeal shall lie from any order of the Court except by leave 
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of the Court — does not apply in the case of an order made upon application by 
a bankrupt for his discharge. In re Rankin, Ex parte JRaiJcin . . p. 311 

(10) Upon application by a bankrupt for his discharge under section 28 of the 
Bankruptcy Act, 1883, where any of the offences specified in sub-section (3) of 
that section are proved to have been committed, the Court must either refuse 
the order, or suspend its operation, or grant an order subject to conditions, and 
the Court cannot in such case grant an unconditional discharge. In re Heap, 
Ex parte the Board of Trade p. 314 



DISCLAIMER— 0/Xea«e.]—(l) On August 4th, 1886, the agent on behalf of a 
banking company took possession of a quarry under a sub-lease previously granted 
by the debtor, the original lessee, as security for a loan. 

On August 11th, 1886, the debtor was adjudged bankrupt, and such agent 
was appointed trustee in the bankruptcy, but he nevertheless continued in pos- 
session of the said quarry on the part of the bank, which was worked for the 
bank's benefit. 

On November 6th, 1886, the agent, as trustee in the bankruptcy, applied to 
the County Court for unconditional leave to disclaim the lease. 

This application was opposed by the landlord, and refused by the County 
Court Judge, but without prejudice to the trustee to apply for leave to disclaim 
on terms. 

Held : That the County Court Judge was right in refusing imconditional leave 
to disclaim : that the trustee had taken upon himself two utterly irreconcilable 
duties : and that, having regard to his conduct, and to the fact that no evidence 
was before the County Court Judge to enable him to come to a proper conclu- 
sion as to terms, the order made by him was right. In re Crowther^ Ex parte 
Duff p. 100 

(2) Notice of motion for leave to disclaim a lease by the trustee in bankruptcy 
may be served on persons interested out of the jurisdiction of the Court in the 
ordinary way. In re Bathbone, Ex parte Faterson p. 270 



DISCOVERY.]— The powers given by section 27 of the Bankruptcy Act, 1883, 
in respect of discovery of a debtor's property, cannot be incorporated into a 
scheme of arrangement accepted by a majority of the creditors under section 18 
of the Act. 

A scheme of arrangement must be both reasonable and calculated to benefit 
the general body of creditors, and where a proposed scheme gave to the cre- 
ditors no advantage which they would not have if bankruptcy proceedings were 
allowed to go on, but by reason of the inability to apply the provisions of sec- 
tion 27 as to discovery, such scheme gave to the creditors even less advantage 
than a bankruptcy. 

Held: That the scheme in question was not reasonable, and was not calcu- 
lated to benefit the general body of creditors ; and that the approval of the 
Court ought not to be granted. In re Aylmer, Ex parte Bischoffaheim . p. 152 
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DISQUALIFICATIONS OF B^lNKRUPT.]— The words "misfortune without 
any misconduct" in section 32, sub-section 2 (&) of the Bankruptcy Act, 1883 — 
which provides for the granting of a certificate for the removal of the disquali- 
fications of a bankrupt — mean pure misfortune as distinguished from and with- 
out misconduct y and the word "misconduct" in that section is not to be inter- 
preted with reference to section 28 of the Act, or confined to the "conduct" 
therein specified. 

The bankrupt, who was the editor of a newspaper, was indicted for a libel 
and sentenced to three months' imprisonment and to pay the costs of the pro- 
secution. 

During the time he was in gaol all his property was sold under a bill of sale 
given for the purposes of the defence, and he subsequently presented his own 
petition. 

On appeal from a decision of the County Court Judge refusing a certificate 
under section 32, sub-section 2 (&), of the Bankruptcy Act, 1883. 

Held : That the bankruptcy was caused by the libel, the sentence, and the 
imprisonment ; that it was impossible to say that such bankruptcy was caused 
by misfortune ^vithout any misconduct on the bankrupt's part ; and that the 
refusal of the certificate was right. In re Biirgess, Ex parte Burgess . p. 186 



DISTRESS — Bight of,] — The rent of a certain holding was by the lease payable 
at Midsummer, but by the ordinary course of dealing between the landlord and 
tenant, payment was deferred until September. 

Between Midsummer, 1886, and the usual time for payment, the landlord 
distrained for the rent for 1886, and also for the arrears of rent for 1885. 

Held : That the landlord was entitled so to distrain : that section 44 of the 
Agricultural Holdings Act, 1883, does not say that a landlord shall not distrain 
for more than a yearns rent at a time, but that such landlord shall not distrain 
for rent which is more than twelve months old : and that by the proviso in the 
section the rent for 1885 must be deemed to have become due at the usual day 
of payment, and therefore not to have been due for more than a year before the 
distress, so that it could be distrained for as well as the rent for 1886. In re 
Bew, Ex parte Bull p. 94 

Payment to prevent.] — In June, 1886, the debtor executed an assignment for 
the benefit of his creditors, under which the applicant was employed to prepare 
a statement of affairs, and it appearing that the landlord was threatening a 
distress for rent, the applicant upon the instructions of the creditors paid the 
amount due. 

In July, 1886, a receiving order was made against the debtor, and repayment 
of the amount so paid by the applicant for the benefit of the creditors was 
refused by the official receiver without an order of the Court. 

Held : That under the circumstances and looking to the fact that a request 
signed by a majority in number and value of the creditors had been presented 
to the official receiver stating their willingness that repayment should be 
allowed, the Court would make the order. 

But that the official receiver would be entitled to retain his costs of the 
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hearing out of the amount and hand over the balance to the applicant. In re 
Ayshfard, Ex parte Loveriiig p. 164 

£yiDENGE.>-See also Vivd voce evidence. 

The anjiwers of a bankrupt on hiB public examination are not adnussible in 
evidence in subsequent motions in the same bankruptcy as against parties other 
than the bankrupt himself. In re Bnmner, Ex parte the Board of Trade . p. 255 

EXAMINATION.] — See Fuhlic Examination — Medical Examination. 

EXECUTION.]— See Final Jvdgment. 

FEES.]— See Juriedictim. 

'• FINAL JUDGMENT."]— See also Judgment Debt 

On January 14th, 1887, judgment was recovered against the debtor for 446^., 
and execution was issued under which the sheriff levied ; but a third person 
having claimed the goods, an interpleader order was obtained, whereby upon 
payment of 201. into Court by the claimant, the sheriff was directed to with- 
draw. 

On March 14th, 1887, a bankruptcy notice under section 4, sub-section 1 (g), 
of the Bankruptcy Act, requiring payment of the debt, was served upon the 
debtor, but the notice was dismissed by the Registrar of the County Court, on 
the ground that within the meaning of the section execution had been stayed. 

Held (on appeal) ; That in any event there had been no stay, except as to 
20^ ; that in the case of In re Ford, Ex parte Ford (see ante, Vol. III., p. 283), 
the whole amount of the judgment debt had been levied, and the case was eo 
distinguishable ; and that the creditor was entitled to issue a bankruptcy notice. 

That the fact that the creditor had omitted to insert his name in the heading 
of the bankruptcy notice, such heading being left ''Ex parte . . . ." — ^the 
notice being sued out by him in person, and giving complete information on the 
face of it who the creditor was — did not render the notice invalid. 

That the fact of the notice claiming the whole debt of 446^. without con- 
sidering the 201. which might be stayed, only amounted to a formal error which 
the Court would rectify. In re Bates, Ex parte Lindsey . . . .p. 192 

FORMAL DEFECTS.]— See Final Judgment. 



HUSBAND AND WIFE.]— (1) Section 3 of the Married Women's Property 
Act, 1882, by which the claim of a wife for money lent by her to her husband 
for the purposes of any trade or business carried on by liim is, in the event of 
the husband's bankruptcy, postponed until all claims of the other creditors have 
been satisfied, applies only where the husband is a sole trader. 
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Thus, where a married woman lends her own moneys to a trading partner- 
ship of which her husband is a member, she is entitled on the bankruptcy of the 
partnership to prove against the joint estate in comx>etition with other creditors. 
In re Tuff and Nottingham, Ex parte Nottingham p. 1 16 

(2) Section 3 of the Married Women's Property Act, 1882, by which the 
claim of a wife to a dividend in respect of money lent by her to her husband 
" for the purpose of any trade or business carried on by him, or otherwise," 
is, in the event of the husband's bankruptcy, postponed until all claims of 
other creditors for value have been satisfied, applies only where money has been 
so lent by a wife to her husband for the purpose of his trade or business. 

Money lent by a wife to her husband for private purposes may be proved for 
by her and she may receive a dividend in competition with other creditors. 

The words "or otherwise " in section 3 of the Married Women's Property Act, 
1882, do not refer to the words ''for the purpose of any trade or business" in 
the said section, but they refer to the immediately preceding words " carried on 
by him." In re Tidsu>eU, Ex parte Tidswell p. 219 

(3) A married woman cannot be committed to prison under section 5 of the 
Debtors Act, 1869, for non-payment of a judgment recovered against her in an 
action brought under section 1, sub-section (2) of the Man-ied Women's 
Property Act, 1882. In re Morley p. 286 

INSOLVENT— ^dmmw*m<ion of Edate of deceased.}— (i) Section 47 of the 
Bankruptcy Act, 1883, which deals with the avoidance of voluntary settlements, 
does not apply where the estate of a person dying insolvent is being ad- 
ministered in bankruptcy under section 125 of the Act. In re Gould, Ex parte 
the Official Receiver p. 202 

(2) The Court of Bankruptcy in administering the estate of a person dying 
insolvent under section 126 of the Bankruptcy Act, 1883, must follow the practice 
of the Equity Division of the High Court in administration actions : and the 
County Court in Bankruptcy has no jurisdiction in such case to make an order 
against a stranger to pay over money which the Equity Division of the High 
Court would not make in an administration action. In re Orowther, Ex parte 
EUis p. 305 

INSURANCE.]— See Medical Examination. 

INTERPLEADER ORDER.]— See In re Bates, Ex parte Lindsey . . p. 192 



JUDGMENT DEBT.]— See also Fiiial Jtidgm^nt, 

(1) If execution may be issued on a judgment, a bankruptcy notice under 
section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, may be issued. 

Thus, where a bankruptcy notice has been issued in respect of a judgment 
debt and withdrawn, a second bankruptcy notice may be issued in respect of the 
same debt. 

M.B. — VOL. IV. Z 
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Judgment for 438Z. 12«. and costs having been recovered against a debtor, the 
costs were taxed at '371., and the creditor issued a bankruptcy notice in respect 
of the judgment debt and costs. An agreement was thereupon come to between 
the debtor and the creditor, by which the debt and costs were agreed at 500i., 
and the debtor agreed to pay lOOZ. at once, such 100^. including the 371. taxed 
costs, 25Z. costs of the bankruptcy proceedings, and 38i. part of the judgment 
debt, and the balance of the debt by monthly instalments of 20^ ; in case any 
instalment was not duly paid the whole amount then unpaid to be forthwith 
due and payable. The 1002. and some of the instalments were duly paid, but on 
default subsequently being made a bankruptcy notice for the unpaid balance 
was issued by the creditor. 

Held : That the agreement entered into was to the effect that, upon defaidt 
of payment of any instalment, the impaid balance was to become due under the 
judgment, and that the creditor was entitled to issue a bankruptcy notice in 
respect of the debt. In re Feast, Ex parte Feast p. 37 

(2) Although upon a petition by a judgment creditor for a receiving order 
the Court has power, at the instance of the judgment debtor, to go behind the 
judgment, yet, if the facts alleged by such debtor as a reason for so doing, are 
in the opinion of the registrar immaterial and insufficient, he is right in refusing 
to hear evidence in support of such facts, and in making a receiving order as 
prayed. In re Lipscombe, Ex parte Lipscornbe p. 43 

(3) Although upon a petition by a judgment creditor for a receiving order the 
Court has power at the instance of the judgment debtor, to go behind the judg- 
ment, yet the Court will not do so on the mere suggestion that the judgment 
debt is bad if it comes to the conclusion that the objections raised are frivolous. 

Where on taxation of a bill of costs the debtor offered no evidence of a sur- 
charge carried in by him, and although on application for judgment under 
Order XIY. for the amount certified he filed an affidavit alleging that he had a 
counterclaim, yet did not appeal from the order for judgment then made, but 
on a bankruptcy petition being presented by the judgment creditors, such 
debtor was desirous of going into the merits of the surcharge or counterclaim. 

Held : That the registrar was right in refusing to allow the question to be 
re-opened and in making a receiving order as prayed. In re SaviUe, Ex parte 
SavilU p. 277 

(4) On December 30th, 1886, judgment for 33^ was recovered against the 
debtor, and in January, 1887) a judgment siunmons was issued. 

On February 11th, 1887, a receiving order, in lieu of a committal, was made 
against the debtor under section 103, sub-section (5), of the Bankruptcy Act, 
1883. 

The debtor thereupon paid the debt, and the judgment creditor consented to 
the receiving order being rescinded, but on application being made for that pur- 
pose, the County Court Judge held that the debtor had not shown that the 
consent of the creditors to such rescission had been obtained, and he declined 
to make any order. 

Held : That the debtor was entitled to have the matter referred to the regis- 
trar to report whether a majority of the creditors did assent or not. 
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Qucsre, whether where a receiving order in lieu of a committal is made under 
section 103, sub-section (5), of the Bankruptcy Act, 1883, it is necessary that 
the consent of the creditors should be sho^vn, if the debtor pays the judgment 
creditor and applies to rescind. In re Hughes, Ex parte Hughes . . p. 236 

(5) See In re Howe p. 57 

JUDGMENT SUMMONS.]— (1) On the hearing of a judgment summons in the 
County Court, a receiving order was made against the debtor under section 103, 
sub-section (5), of the Bankruptcy Act, 1883, and the proceedings were there- 
upon transferred under Rule 360 (1) of the Bankruptcy Rules, 1886, to the 
London Bankruptcy Court, as being the Court to which a bankruptcy petition 
against the debtor would properly be presented. 

The debtor paid the debt, and appealed to the Divisional Court in Bankruptcy 
to rescind the receiving order. 

Held: That under the circumstances the proper course for the debtor to 
pursue was to apply to the County Court Judge for a re-hearing. In re HiigheSf 
Ex parte Hughes p. 73 

See also In re Hughes, Ex paiie Hughes p. 236 

(2) A married woman cannot be committed to prison under section 5 of the 
Debtors Act, 1869, for non-payment of a judgment recovered against her in an 
action brought under section 1, sub-section (2), of the Married Women's 
Property Act, 1882. In re Mcxiiey p. 286 



JURISDICTION— 0/ Chuniy CouH,]—(l) Where under the provisions of section 
28, sub-section (6), of the Bankruptcy Act, 1883, the discharge of a bankrupt is 
granted by the County Court Judge subject to the condition that such bankrupt 
shall consent to judgment being entered against him by the trustee in the bank- 
ruptcy for any balance of the debts provable under the bankruptcy which was 
not satisfied at the date of the order, judgment shall be entered in the County 
Court even though the amount is in excess of 502. 

As the judgment is entered in the County Court without any preliminary 
proceedings the registrar is not entitled to demand any fees as in respect 
thereof on entering such judgment. In re Howe p. 57 

(2) The Court of Bankruptcy, in administering the estate of a person dying 
insolvent under section 125 of the Bankruptcy Act, 1883, must follow the 
practice of the Equity Division of the High Court in administration actions ; 
and the County Court in Bankruptcy has no jurisdiction to make an order 
against a stranger to pay over money, which the Equity Division of the High 
Court would not make in an administration action. In re Orowthery Ex parte 
EUis p. 305 

Of Board of Trade,] — Although a trustee under a scheme of arrangement has 
been removed from office, the Board of Trade has power to demand a statement 
of his receipts and payments as such trustee, and to apply to the Court under 

z 2 
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section 102, siib-section (5), of the Bankraptcy Act, 1883, to eiiforce that order 
in case of neglect or refusal to comply with it. In re Rogers, Ex parte TJi^ 
Board of Trade ........ ... p. 67 

Of Court,] — A debtor having filed a bankruptcy petition against himself, the 
creditors accepted a scheme of arrangement for the payment of a composition 
of 20«. in the pound, as security for which the debtor assigned to a trustee for 
the creditors all his property, except certain property included in a post-nuptial 
settlement made by himself, under which he had a life interest. 

The value of the property so assigned proved to be much less than the debtor's 
estimate of it, and was insufficient to pay the creditors 20«. in the pound, and 
they therefore applied for an adjudication of bankruptcy against the debtor with 
the view of testing the validity of the settlement made by him, and of obtaining 
possession of the debtor's life interest. 

Held : (1) That although it could not be said that the debtor had been guilty 
of fraud, yet he had misled the creditors by over-estimating the value of hia 
assets : that it woidd be unjust to the. creditors that they should not get 20$. in 
the pound : and that the Court had jurisdiction under section 18, sub-section (11), 
of the Bankruptcy Act, 1883, to make an order of adjudication under the 
circumstances. 

(2) That although the Court would not make an order of adjudication, if no 
benefit could possibly result from it to the creditors, yet as it was possible that 
they might get something more by means of the adjudication in the present case, 
the order ought to be made. In re Moon, Ex parte Moon . . .p. 263 



LANDLORD AND TENANT.]— The rent of a certain holding was by the 
lease payable at Midsummer, but by the ordinary course of dealing between the 
landlord and tenant, payment was deferred until September. 

Between Midsummer, 1886, and the usual time for payment, the landlord 
distrained for the rent for 1886, and also for the arrears of rent for 1885. 

Held : That the landlord was entitled so to distrain : that section 44 of the 
Agricultural Holdings Act, 1883, does not say that a landlord shall not distrain 
for more than a year's rent at a time, but that such landlord shall not distrain 
for rent which is more than twelve months old : and that by the proviso in tho 
section the rent for 1885 must be deemed to have become due at the usual day 
of payment, and therefore not to have been due fur more than a year before the 
distress, so that it could be distrained for as well as the rent for 1886. In re 
Bev:, Ex parte Bull p. 94 

LIQUIDATOR]— See Company. 



MARRIED WOMEN'S PROPERTY ACT, 1882.]-See Hxisbaiid and Wife, 

MEDICAL EXAMINATION.]-^€W : (1) That on appUcation by a bankrupt 
for his discharge under section 28 of the Bankruptcy Act, 1883, the Court has 
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no jurisdiction to take into consideration as *' conduct " a refusal on the part of 
such bankrupt to submit to a medical examination with a view to life insurance 
for the purpose of enabling the trustee in the bankruptcy to realise to better 
advantage a contingent reversionary interest of the said bankrupt in certain 
l^roperty. 

F&T, L. J., dissented on the facts of the case. 

(2) That the word "conduct "in section 28 does not include general mis- 
conductj but that if not covered by any of the specific instances mentioned in 
that section, it must be regarded with reference to section 24 of the Act, which 
defines the duties of the debtor as to the realisation and distribution of his 
property. In re Betts d: Block, Ex parte the Board of Trade . .p. 170 



NEWSPAPER]— See Advertisemeiit 

NOTICE — Of Su9pension of Payment] — In considering the question whether a 
statement made by a debtor to any of his creditors amounts to a notice that ** he 
has suspended or that he is about to suspend payment of his debts '' within 
section 4, sub-section 1 (h), of the Bankruptcy Act, 1883, it is necessary in each 
case to estimate the reasonable construction which those persons who receive 
such statement of the debtor would, under the circumstances of the debtor's 
case, have a right to assume to be his meaning as to what he intends to do with 
respect to paying or suspending payment. 

Where the language of the debtor can only lead his creditors to infer that if 
an offer of a composition made by him is not accepted suspension is the only 
alternative, such statement will amount to a notice within the section. 

Thus, where a circular was sent out by a firm of accountants acting on behalf 
of the debtor to the creditors, laying before them the position of the debtor and 
making an offer of 5^. in the pound, and further stating that such debtor had no 
other property, and that it was not his intention to go again into business. 

Held : That from the circumstances of the case suspension was the only 
alternative offered ; and that the statements in question amounted to a notice 
by the debtor that he was about to suspend payment, so as to constitute an act 
of bankruptcy under the section. In re Lamb, Ex parte Oibson <b BcUand, p. 25 

To Official BeceiverJ] — (1) Where, after a receiving order has been made 
against a debtor on a bankruptcy notice, the petitioning creditor is settled with, 
and with his assent the debtor appeals for the purpose of having the receiving 
order set aside, it would appear that notice should be given to the official 
receiver, and where this was not done the Court discharged the receiving order 
as prayed, but directed that the order should not be drawn up for four days, 
and notice be given to the official receiver so as to enable him to come forward 
if he thought fit. In re Fletcher, Ex parte Fletcher . . . p. 113 

(2) Where an application is made to transfer the proceedings in a bankruptcy 
from a County Court to the High Court, or from the High Court to a County 
Court, notice of such application must be served upon the official receiver. 
In re Jack . « p. 150 
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Ofmotum to disclaim.] — Notice of motion for leave to disclaim a lease by the 
trustee in a bankruptcy may be served on persons interested out of the juris- 
diction of the Court in the ordinary way. 

Where a notice is simply one by which certain information is given to persons 
interested, and is not intended to be the foundation of any proceedings against 
such persons, leave to serve tlie notice out of the jurisdiction may be given ; but 
if the notice is a notice leading to proceedings against the person whom it is 
desired to serve, and bringing him into the position of a defendant before the 
Court, service of such notice out of the jurisdiction will not be allowed. In re 
Bathhone, Ex parte Paterson p. 270 



OFFICIAL RECEIVER— 2/octw of.]— {I) After a receiving order had been 
made against a debtor on his own petition, all the creditors were settied with, 
but were not paid their debts in full. 

The debtor thereupon, with the consent of the creditors, but before his public 
examination was concluded, applied to the Court to have the receiving order 
rescinded. 

This application was opposed by the official receiver, on the ground that it 
should not be made until after the public examination of the debtor had taken 
place, and the County Court Judge refused the application. 

Held (on appeal) : That it was in the discretion of the County Court Judge 
whether he would rescind the receiving order or not ; and that, under the 
circumstances, the discretion was rightly exercised. 

That the official receiver had locus standi to oppose the application in the 
County Court, and to appear on the appeal. In re Leslie, Ex parte 
Leslie p. 75 

(2) The official receiver has lociis standi to appeal to the Court of Appeal from 
the refusal of the registrar forthwith to adjudge a debtor bankrupt on 
application made by him for that purpose under Rule 191 of the Bankruptcy 
Rules, 1886. In re Reed, Bowen db Co., Ex parte the Chief Official 
Receiver p. 225 

Report o/.] — (1) Although a Court of Appeal in Bankruptcy will not readily 
interfere with the exercise of the discretion of a County Court Judge refusing 
the discharge of a bankrupt, yet if the decision of such judge is founded solely 
on the report of the official receiver, and on appeal the statements contained in 
such report are proved to be unfounded and are capable of explanation, the 
Court of Appeal will vary the order of the County Court and will grant to the 
bankrupt his order of discharge, subject to such conditions as in the nature of 
the case it may think fit. 

Where in the report of the official receiver it was alleged that the bankrupt 
had committed six of the offences specified in section 28, sub-section 3 of the 
Bankruptcy Act, 1883, and the discharge was in consequence absolutely refused, 
but, on appeal, satisfactory explanations were afforded of all the said charges 
with the exception of the fact that twenty-three years ago the bankrupt had 
made a statutory arrangement with his creditors* 
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Held: That the discharge of the bankrupt should be granted, subject 
to a suspension of one day to meet the requirements of the Act in respect of the 
only offence proved against him. In re Sultzberger, Ex parte Sultzherger . p. 82 

(2] A report as to the bankrupt's conduct and affairs signed by the assistant 
official receiver will be accepted as the *' Report of the official receiver/' which 
the Court is required to take into consideration on an application for discharge. 
In re Betts d: Block, Ex parte the Board of Trade p. 170 

Notice to.] — (1) Where, after a receiving order has been made against a 
debtor on a bankruptcy notice, the petitioning creditor is settled with, and with 
his assent the debtor appeals for the purpose of having the receiving order set 
aside, it would appear that notice should be given to the official receiver, and 
where this was not done the Court discharged the receiving order as prayed, 
but directed that the order should nob be drawn up for four days, and notice be 
given to the official receiver so as to enable him to come forward if he thought 
fit. In re Fletcher, Ex parte Fletcher p. 113 

(2) Where an application is made to transfer the proceedings in a bankruptcy 
from a County Court to the High Court, or from the High Court to a County 
Court, notice of such application must be served upon the official receiver. 
In re Jack p. 150 

Costs of.] — See In re Ayshford, Ex parte Lovering . .p. 164 

ORDER AND I>lBF0Sni01S.]—See Bqfmted Oumership. 



PARTNERSHIP FIRM.]- See also Hvshand and Wife, 

Where trust money has been misappropriated by a firm, one of the partners 
in which is one of the trustees, proof may be made under Rule 18 of the second 
schedule to the Bankruptcy Act, 1883, both against the joint estate of the firm 
and also against the separate estate of the member who is a trustee. In re 
Parker ds Parker, Ex parte Sheppard p. 135 

PETITION — Dismissal o/.]— (1) At the hearing of a bankruptcy petition the 
objection was raised on behalf of the debtor that the petitioning creditor was a 
mere trustee for his father, and the registrar after hearing the evidence having 
come to that conclusion, the petition was dismissed without leave to amend. 

Held (On appeal) : That although the registrar was justified on the case 
before him in coming to the conclusion to which he did, yet as a matter of 
indulgence leave to amend the petition by joining the father would be granted. 

But such leave must be subject to the condition that all costs thrown away by 
his not being joined should be paid by the father within one month, including 
the costs of the appeal. In re Ellis, Ex parte Binshelioood . .p. 283 

(2) After a bankruptcy petition had been presented, but before the day 
appointed for the hearing, the debtor obtained the consent of the petitioning 
creditors to an adjournment of such hearing with a view to a settlement, and a 
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form of consent to an extension of time was sent to the County Court Regis- 
trar, but on the day appointed for the hearing the registrar dismissed the peti- 
tion for non-appearance. Notice of appeal having been given by the petitioning 
creditors the debtor filed his own petition, on which a receiving order was made. 
When the appeal came on for hearing an adjournment was taken by consent, in 
order that a scheme of arrangement proposed by the debtor might be con- 
sidered, but this subsequently fell through, and the petitioning creditors now ' 
proceeded with their appeal, a year after notice thereof had been given. 

Held : That the delay which had occurred was fatal to the appeal ; and that 
no sufficient reason having been put forward to justify the Court in hearing it, 
notwithstanding such delay, the appeal must be dismissed with costs. In re 
GamUn^ Ex parte Ward db Co. p. 301 

Service of,] — See In re ChUinson, Ex parte CoUinson . . . .p. 161 

PREFERENTIAL CLAIM— l^oi- wa^es.}— The general foreman and overlooker 
of a brickyard, in which he also worked, instead of weekly wage, undertook the 
manufacture of bricks by piecework, and to be paid so much per thousand for 
bricks produced. 

For this purpose he continued to employ the men who had been working for 
the bankrupt at the same rate of wages, other persons being engaged and paid 
separately by the bankrupt to do part of the work. He also continued exclu- 
sively in the service of the bankrupt and to act as general manager of the brick- 
works, but without special remuneration therefor. He was liable to be dis- 
charged at a week's notice by the bankrupt, who had the right to discharge and 
engage all men working in the yard and to make alterations in the rate paid per 
thousand for the bricks. 

Hdd : That the position occupied by such person was that of a workman 
within the meaning of section 40, sub-section 1 (c), of the Bankruptcy Act, 
1883, and not that of a contractor : and that he was entitled in priority under 
that section to the wages due to him in respect of services rendered to the 
bankrupt before the receiving order was made. In re Field . . . p. 63 

For local raie,] — On January 17th, 1887, when a receiving order was made and 
adjudication took place, the bankrupt was tenant of a house and shop which he 
held under a lease for twenty-one years. The trustee in the bankruptcy did not 
disclaim the lease, but on February 1st, 1887, he sold his interest in it, the 
bankrupt remaining in occupation as tenant under the purchaser. At the date 
of the receiving order there was due from the bankrupt a local board rate made 
on October 8th, 1886, for the half-year from September 30th, 1886, to March 
25th, 1887, and payable in advance. 

Hdd : That the estate of the bankrupt was liable to pay the rate for the whole 
half-year ; and not merely an apportioned part of it up to the date of the order 
of adjudication. In re Thomas, Ex parte Ystradfodwg Local Board . p. 295 



PROOF — Reductum o/.] — The trustees of a will, who were also residuary lega- 
tees, made use of the trust estate for their own purposes, and a summons was 
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subsequently taken out in the Chancery Division to get in the estate under 
which a receiver was appointed. 

On the day of the hearing of the summons one of the trustees filed his own 
petition in bankruptcy. 

An account having been taken of the sum due in respect of the estate which 
had come into the hands of the trustees, the receiver sought to prove for such 
sum against the estate of the bankrupt. 

Held : That the bankrupt had at the date of the receiving order a right of 
set-off to the amount of his own share as legatee, and that the proof in question 
must be reduced by such amount. In re Chapman, Ex parte Parker . p. 109 

Expunging o/.] — On December 18th, 1886, a receiving order was made against 
the debtor. On December 20th, 1886, verdict and judgment for the defendants 
was given in an action previously brought by the debtor. On February 6th, 
1887) a proof for the costs in the action was tendered by the defendants against 
the estate, and at a subsequent meeting of creditors, a proposal of the debtor 
for a scheme of arrangement was rejected by reason of the vote given by the 
defendants at the meeting, and the debtor became bankrupt. 

Held: (1) That under the circumstances the bankrupt had locus standi to 
apply to the Court under Kule 25 of the Second Schedule to the Bankruptcy 
Act, 1883, to expunge the proof. 

(2) That the debt for which proof was made was not a debt provable in the 
bankruptcy, and that the proof must therefore be expunged. In re Blucky Ex 
parte Bluck p. 273 

By wife,] — (1) Section 3 of the Married Women's Property Act, 1882, by 
which the claim of a wife for money lent by her to her husband for the purposes 
of any trade or business carried on by him is, in the event of the husband's 
bankruptcy, postponed until all claims of the other creditors have been satisfied, 
applies only where the husband is a sole trader. 

Thus, where a married woman lends her own moneys to a trading partner- 
ship of which her husband is a member, she is entitled on the bankruptcy of 
the partnership to prove against the joint estate in competition with other 
creditors. In re Triff db Nottingham, Ex parte Nottingham . . p. 116 

(2) Section 3 of the Married Women's Property Act, 1882, by which the 
claim of a wife to a dividend in respect of money lent by her to her husband 
** for the purpose of any trade or business carried on by him, or otherwise'* is, 
in the event of the husband's bankruptcy, postponed until all claims of other 
creditors for value have been satisfied, applies only where money has been so 
lent by a wife to her husband for the purpose of his trade or business. 

Money lent by a wife to her husband for private purposes may be proved for 
by her, and she may receive a dividend in competition with other creditors. 

The words " or otherwise " in section 3 of the Married Women's Property 
Act, 1882, do not refer to the words " for the purpose of any trade or business " 
in the said section, but they refer to the immediately preceding words " carried 
on by him." In re Tidswell, Ex parte Tidswell p. 219 

By liquidaior.l — On appeal from the rejection by the trustee in the bankruptcy 
of a proof of debt carried in by the liquidator of a mutual insurance company 
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for the sum of 862. , the amount due from the bankrupts as contributors in 
respect of calls, and also for the estimated sum of iOOZ. for further calls which 
had accrued before the date of the receiving order but had not been then ascer- 
tained, the County Court Judge allowed the proof as to the S6l. and directed the 
proof aa to the lOOl. to stand over. 

On July 30th, 1886, proof for the ascertained sum of 74Z. in substitution for 
the 1002. was tendered and was rejected by the trustee on the ground (1) that 
the claim was made too late by reason of the fact that on July 9th, 1886, notice 
to declare a dividend had been inserted in the Gazette, by which July 28th was 
specified as the last day for claims to be sent in ; and (2) that the alleged claim 
had already been adjudicated upon by the Court. 

Held : That the notice in question did not prevent the creditor from making 
the claim ; and that the proof in respect of the further calls was not res judicata 
and must be allowed. In re Shepherd d; Leech p. 130 

Joint and 8eparaie»'\ — Where trust money has been misappropriated by a firm, 
one of the partners in which is one of the trustees^ proof may be made under 
Rule 18 of the second schedule to the Bankruptcy Act, 1883, both against tlie 
joint estate of the firm and also against the separate estate of the member who 
is a trustee. In re Parker cC* Parker, Ex jfarie Sheppard . . . .p. 135 



PROPERTY.]— See Settlement 

PUBLIC EXAMINATION.]— (1) The answers of a bankrupt on his public 
examination are not admissible in evidence in subsequent motions in the same 
bankruptcy as against parties other than the bankrupt himself. In re Bruwnerf 
Ex parte the Board of Trade p. 266 

(2) See also In re Ledie, Ex parte Ledie p. 76 



RECEIVING ORDER.]— Although upon a petition by a judgment creditor for 
a receiving order the Court has power, at the instance of the judgment debtor, 
to go behind the judgment, yet, if the facts alleged by such debtor as a reason 
for so doing, are in the opinion of the registrar immaterial and insufficient, he is 
right in refusing to hear evidence in support of such facts, and in making a 
receiving order as prayed. In re Lipscomhe, Ex parte Lipscomhe . p. 43 

(2) Although upon a petition by a judgment creditor for a receiving order the 
Court has power, at the instance of the judgment debtor, to go behind the 
judgment, yet the Court will not do so on the mere suggestion that the judgment 
debt is bad if it comes to the conclusion that the objections raised are frivolous. 

Where on taxation of a bill of costs the debtor offered no evidence of a sur- 
charge carried in by him, and although on application for judgment imder 
Order XIV. for the amount certified he filed an affidavit alleging that he had a 
counterclaim, yet did not appeal from the order for judgment then made, but on 
a bankruptcy petition being presented by the judgment creditors such debtor 
was desirous of going into the merits of the surehaige or counterclaim. 
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Held : That the registrar waa right in refusing to allow the question to be 
reopened, and in making a receiving order as prayed. In re SaviUt, Ex parte 
SaviUe p. 277 

• 

Beacission of."] — (1) On the hearing of a judgment summons in the County 
Court, a receiving order was made against the debtor under section 103, 
sub-section (5), of the Bankruptcy Act, 1883, and the proceedings were there- 
upon transferred under Rule 360 (1) of the Bankruptcy Rules, 1886, to the 
London Bankruptcy Court, as being the Court to which a bankruptcy petition 
against the debtor would properly be presented. 

The debtor paid the debt, and appealed to the Divisional Court in Bankruptcy 
to rescind the receiving order. 

Held: That under the circumstances the proper course for the debtor to 
pursue was to apply to the County Court Judge for a re-hearing. In re Hughes^ 
Ex parte Hughes p. 73 

(2) After a receiving order had been made against a debtor on his own 
petition, all the creditors were settled with, but were not paid their debts 
in full. 

The debtor thereupon, with the consent of the creditors, but before his public 
examination was concluded, applied to the Court to have the receiving order 
rescinded. 

This application was opposed by the official receiver, on the ground that 
it should not be made until after the public examination of the debtor had taken 
place, and the County Court Judge refiised the application. 

Held (on appeal) : That it was in the discretion of the County Court Judge 
whether he would rescind the receiving order or not ; and that, under the 
circumstances, the discretion was rightly exercised. 

That the official receiver had locus standi to oppose the application in 
the County Court, and to appear on the appeal. In re Leslie, Ex parte 
Leslie p. 76 

(3) On July 2nd, 1886, a receiving order was made against the debtor, and on 
July 15th, 1886, an order for the summary administration of the estate. 

On September 10th, 1886, an application by the debtor to rescind the 
receiving order was allowed. 

The petitioning creditor, having appealed against such rescission, the objection 
was taken that no leave to appeal had been obtained. 

The Court allowed the appeal to proceed. 

Qvxxre : Whether, in such a case, where the receiving order has been 
rescinded, an appeal by the petitioning creditor against the rescission is an 
appeal against an order made in a summary administration for which leave is 
necessary. In re Clarke, Ex parte Baynes p. 80 

(4) See also In re Fletcher, Ex parte Fletcher p. 113 

In re Hughes, Ex parte Hughes . . * .p. 236 

In lieu of committal.'] — On December 30th, 1886, judgment for 33Z. was 
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recovered against the debtor, and in January, 1887, a judgment summons was 
Bsued. 

On February 11th, 1887^ a receiving order, in lieu of a committal, was made 
against the debtor under section 103, sub-section (5), of the Bankruptcy 
Act, 1883. 

The debtor thereupon paid the debt, and the judgment creditor consented to 
the receiving order being rescinded, but on application being made for that 
purpose, the County Court Judge held that the debtor had not shown that the 
consent of the creditors to such rescission had been obtained, and he declined to 
make any order. 

Held: That the debtor was entitled to have the matter referred to the 
registrar to report whether a majority of the creditors did assent or not 

Qwere: Whether, where a receiving order in lieu of a committal is made 
under section 103, sub-section (5), of the Bankruptcy Act, 1883, it is necessary 
that the consent of the creditors should be shown, if the debtor pays 
the judgment creditor and applies to rescind. In re Hughes, Ex parte 
Hughes p. 236 

KEGISTRAR — Duty of J] — (1) An application under section 41, sub-section (1), 
of the Bankruptcy Act, 1883, for the return of an apprenticeship premium paid 
to a bankrupt as a fee ought to be made to the registrar and not to the judge in 
Court. In re Richardson^ Ex parte Gould p. 47 

(2) An application for an order to hand over books and papers under section 
118 of the Bankruptcy Act, 1883, which provides that every British Court 
having jurisdiction in bankruptcy or insolvency shall be auxiliary to each other, 
ought to be made to the registrar, and not to the judge in Court. 

Although the registrar may in a case of difficulty refer a matter to the judge 
in bankruptcy for his decision, yet there is no authority for him without reason 
to delegate his work to the judge, and unless a matter is especially reserved to 
the judge, or some difficulty arises, the registrar ought to deal with it. In re 
Firhank, Ex parte Knight . . . . p. 60 

(3) The debtors put forward two separate schemes of arrangement, to both of 
which the Court refused its approval, and the official receiver thereupon applied 
to the Court forthwith to adjudge the debtors banlmipt, but the registrar, at 
the request of the debtors and some of the creditors, adjourned the hearing of 
the application for two months. 

Held : That the order asked for was one which, if the necessary facts were 
made out, the registrar was bound to make, unless good reason was shown for 
an adjournment of the proceedings : that as a matter of fact, in the present 
case, delay was asked for in an endeavour to force the creditors and the Court 
into acquiescence of an improper scheme ; and that the debtors must be 
adjudicated bankrupt forthwith. In re Heed, Bowen d: Co., Ex parte the Chiej 
Official Receiver p. 225 

(4) Upon application by a bankrupt for his discharge under section 28 of the 
Bankruptcy Act, 1883, where any of the oflfenoes specified in sub-section (3) of 
that section are proved to have been committed, the Court must either refuse 
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the order or suspend its operation, or grant an order subject to conditions ; and 
the Court cannot in such case grant an unconditional discharge. In re Heap, 
Ex parte the Board of Trade p. 314 

REHEARING.] — (1) An application to rehear a case cannot be founded upon 
the same evidence which was presented to the Court on the occasion of the 
former hearing, but if different materials are discovered which ought to have 
been then placed before the Court, such application may be made and the Court 
will, if it sees fit, allow the case to be reheard. In re Ayshford, Ex parte 
Loveriiig p. 164 

(2) See also In re Hughes, Ex parte Hughes p. 73 

RENT.]— See Distress, 

REPUTED OWNERSHIP.]— Upon appeal from decision of the County Court 
Judge that no custom exists for a grocer and provision merchant to hire vans 
used in the business, so as to prevent the operation of the reputed ownership 
clause — section 44, sub-section (iii.) — of the Bankruptcy Act, 1883. 

Held: That upon the evidence on aflidavit before him it was open to the 
County Court Judge to come to the conclusion to which he did, and that being 
so his decision would not be set aside. 

That where the fact of a custom existing in a particular trade has to be de- 
cided, the case is one proper to be tried with the assistance of a jury and with 
witnesses, and not upon affidavit evidence alone. In re Jensen, Ex parte 
Callow p. 1 

REQUEST — From Foi-eign Court in Aid.'] — An application for an order to hand 
over books and papers under section 118 of the Bankruptcy Act, 1883, which 
provides that every British Court having jurisdiction in bankruptcy or insolvency 
shall be auxiliary to each other, ought to be made to the registrar, and not to 
the judge in Court. 

Although the registrar may in a case of difficulty refer a matter to the Judge 
in Bankruptcy for his decision, yet there is no authority for him without reason 
to delegate his work to the judge, and unless a matter is especially reserved to 
the judge, or some difficulty arises, tlie registrar ought to deal with it. In re 
Firbatiky Ex parte Knight p. 50 



SALARY.] — Where a bankrupt was a commercial traveller at an annual salaiy 
of 100{., paid weekly, the engagement being terminable at a week's notice. 

Held : That such bankrupt was in the receipt of a salary, within the meaning 
of section 53, sub-section (2) of the Bankruptcy Act, 1883, out of which the Court 
had power to direct payment of a certain sum by monthly instalments to the 
trustee in bankruptcy, for the purpose of distribution amongst the creditors. 
In re BrifvUey, Ex parte BrindUy p. 104 
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SCHEME OF ARRAKGEMENT.]--See also Composition. 

(1) Where a trustee in a liquidation applied to the County Court for direc- 
tions as to the acceptance of an offer for the purchase of the debtor's property, 
and notice was given to the debtors, but at the hearing of the application the 
County Court Judge refused to hear the solicitor for the debtors or to receive 
evidence on their behalf. . 

Held: That notice having been given to the debtors they ought to have been 
heard ; and that an appeal lay from such refusal of the County Court Judge to 
do so. 

QtuBre: Whether when a trustee applies to the. Court for directions in any 
particular matter the debtor is in any event entitled to appear and be heard. 
In re Webb <k Sons, Ex parte, Webb db Sons p. 52 

(2) The powers given by section 27 of the Bankruptcy Act, 1883, in resx)ect 
of discovery of a debtor's property, cannot be incorporated into a scheme of 
arrangement accepted by a majority of the creditors imder section 18 of the 
Act. 

A scheme of airangement must be both reasonable and calculated to benefit 
the general body of creditors, and where a proposed scheme gave to the cre- 
ditors no advantage which they would not have if bankruptcy proceedings were 
allowed to go on, but by reason of the inability to apply the provisions of section 
27 as to discovery, such scheme gave to the creditors even less advantage than a 
bankruptcy. 

Held : That the scheme in question was not reasonable, and was not calcu- 
lated to benefit the general body of creditors ; and that the approval of the Court 
ought not to be granted. In re Aylmer, Ex parte Bischoffshevm . . p. 125 

(3) The debtors put forward two separate schemes of arrangement to both of 
which the Court refused its approval, and the official receiver thereupon applied 
to the Court forthwith to adjudge the debtors bankrupt, but the registrar at the 
request of the debtors and some of the creditors adjourned the hearing of the 
application for two months. 

Held : That the order asked for was one which, if the necessaiy facts were 
made out, the registrar was bound to make, unless good reason was shown for 
an adjournment of the proceedings : that as a matter of fact in the present case 
delay was asked for in an endeavour to force the creditors and the Court into 
acquiescence of an improper scheme : and that the debtors must be adjudicated 
bankrupt forthwith. In re Beed, Bovjen d: Co., Ex parte the Chief Official Beceiver, 

p. 225 

(4) A debtor having filed a bankruptcy petition against himself, the creditors 
accepted a scheme of arrangement for the payment of a composition of 20s. in 
the poimd, as a security for which the debtor assigned to a trustee for the cre- 
ditors all his property except certain property included in a post-nuptial settle- 
ment made by himself under which he had a life interest. The value of the 
property so assigned proved to be much less than the debtor's estimate of it, and 
was insufficient to pay the creditors 203. in the pound, and they thereupon ap- 
plied for an adjudication of bankruptcy against the debtor, with the view of 
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testing the validity of the settlement made by him^ and of obtaining possession 
of the debtor's life interest. 

Held : That although it could not be said that the debtor had been guilty of 
fraud, yet he had misled the creditors by overestimating the value of his assets : 
that it would be unjust to the creditors that they should not get 20«. in the 
pound : and that the Court had jurisdiction under, section 18, sub-section (11) 
of the Bankruptcy Act, 1883, to make an order of adjudication under the cir- 
cumstances. 

That although the Court would not make an order of adjudication if no benefit 
could possibly result from it to the creditors, yet as it was possible that they might 
get something more by means of the adjudication in the present case, the order 
ought to be made. In re Moon, Ex parte Moon p. 263 

SERVICE — 0/ Petition.] — ^On appeal from an order directing that publication 
of a notice in the London Oaxette and in the Times newspaper should be deemed 
to be good service of a bankruptcy petition upon the debtor. 

Beld : That under Rule 154 and Form 16 of the Bankruptcy Rules, 1886, the 
registrar, on being satisfied that the debtor was avoiding personal service, had 
perfect right to make the order in question ; and that upon the facts of the case 
there was no ground for the appeal. Tn re Collinson, Ex parte Collinson p. 161 

Of Notice of Motion.'] — Notice of motion for leave to disclaim a lease by the 
trustee in bankruptcy may be served on persons interested out of the jurisdic- 
tion of the Court in the ordinary way. 

Where a notice is simply one by which certain information is given to persons 
interested who may then come forward if they think fit, and is not intended to 
be the foundation of any proceedings against such persons, leave to serve the 
notice out of the jurisdiction may be given ; but if the notice is a notice leading 
to proceedings against the person whom it is desired to serve, and bringing him 
into the position of a defendant before the Court, service of such notice out of 
the jurisdiction will not be allowed. In re Eathbone, Ex parte Paterson p. 270 

SET-OFF — Bight of]— The trustees of a will, who were also residuary legatees, 
made use of the trust estate for their own purposes, and a summons was subse- 
quently taken out in the Chancery Division to get in the estate under which a 
receiver was appointed. 

On the day of the hearing of the summons one of the trustees filed his own 
petition in bankruptcy. 

An account having been taken of the sum due in respect of the estate which 
had come into the hands of the trustees, the receiver sought to prove for such 
sum against the estate of the bankrupt. 

Held : That the bankrupt had at the date of the receiving order a right of 
set-off to the amount of his own share as legatee, and that the proof in question 
must be reduced by such amount. In re Chapman, Ex parte Parker , p. 109 

SETTLEMENT — Voly/ntary,]—A settlement which leaves the settlor still able 
to pay his debts, although his means of paying them may be in part derived 
from the interest he takes under the settlement, is not within the meaning of 
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section 47 of the Bankruptcy Act^ 1883, which proyides that a voliintary 
settlement shall, if the settlor becomes bankrupt within ten years of its execution, 
be yoid against the trustee in the bankruptcy unless the parties claiming under 
it can prove that the settlor was, at the time of making the settlement, able to 
pay all his debts without the aid of the property comprised in the settlement, 
and that the interest of the settlor in such property had passed to the trustee of 
such settlement on the execution thereof. 

Section 47 must be read to mean *' without the aid of the property which by 
the settlement passes to other persons." In re Lowndes, Ex parte the Official 
Receiver ' p. 139 

(2) Section 47 of the Bankruptcy Act, 1883, which deals with the avoidance 
of voluntary settlements, does not apply where the estate of a person dying 
insolvent is being administered in bankruptcy udder section 125 of the Act. 
In re Gould, Ex parte Chief Official Receiver p. 202 

(3) Only those parts of section 47 of the Bankruptcy Act, 1883, which are 
identical with section 91 of the Bankruptcy Act, 1869, have a retrospective 
effect ; and therefore section 47 does not so apply to the case of non-traders, or 
as regards the requirement of proof by parties claiming under the settlement 
that the interest of the settlor passed to the trustees of such settlement on the 
execution thereof. 

Fkt, L.J., quasre whether section 47 is retrospective at all. 

In 1877 the bankrupt executed a deed, whereby, after reciting his title to 
certain shares, it was agreed that the trustees therein mentioned should stand 
possessed of the said shares as soon as the same should be transferred to them 
upon trust for the settlor's wife during her life, and after her death on further 
trusts for the benefit of the settlor and his children. 

The deed contained no covenant or obligation binding the settlor to carry out 
its provisions, and no actual transfer of the shares to the trustees was executed 
until February, 1886. 

In April, 1886, the settlor was adjudicated bankrupt. 

Held : That the instrument executed in 1877> inasmuch aa it imposed no 
obligation on the settlor in respect of the shares, was not a settlement ; but that 
the transfer executed in 1886, was a settlement within the meaning of section 
47, sub-section (3), of the Bankruptcy Act, 1883, which includes in the said 
term any conveyance or transfer of property ; and that such settlement was 
therefore void against the trustee in the bankruptcy under sub -section (1) of 
section 47, in that the settlor became bankrupt within two years after the date 
thereof. In re Ashcroft, Ex parte Todd p. 209 

SMALL BANKRUPTCY.]— (1) Rule 273 of the Bankruptcy Rules, 1886— 
which provides that in a small bankruptcy no appeal shall lie from any order of 
the Court except by leave of the Court — does not apply in the case of an order 
made upon application by a bankrupt for his discharge. In re Raiikin, Ex parte 
Rai^n p. 311 

(2) The difficulty caused by the refusal of a County Court Judge to give leave 
to appeal from an order made by him in a small bankruptcy cannot be got rid 
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of by the creditors after such leave has been refused^ appointing a trustee in 
accordance with the proviso to section 121 of the Bankruptcy Act, 1883, where- 
upon '' the bankruptcy shall proceed as if an order for summary administration 
had not been made," at any rate where the appeal by such trustee is not brought 
within twenty-one days. 

And qiuere whether the difficulty can be so got rid of, even though the 
trustee appointed does appeal within the limited time. Li re Richards . p. 233 

(3) See also Iih re Clarke, Ex parte Baynes p. 80 

SOLICITOR— jR»^/^< of audieiice of,] — The right of audience given to a solicitor 
in bankruptcy matters by section 151 of the Bankruptcy Act, 1883, is limited to 
the High Court, and does not extend to the Court of Appeal. In re Elderton, 
Ex parte JRuwctt p. 36 

Costs of] — (1) On August 20bh, 1885, in accordance with a resolution passed 
at a meeting of creditors, the debtor executed a deed of assignment vesting his 
estate in a trustee for their benefit. On October 28th, 1885, a bankruptcy 
petition was presented against the debtor, the act of bankruptcy alleged being 
the execution of the deed of assignment. On October 31st, 1885, the trustee 
under the deed paid out of assets in his hands the sum of 20^. 75. Sd, to a firm 
of solicitors, being the amount of their bill of costs incurred in connection with 
the meeting of creditors and in preparing the deed of assignment, and also in 
collecting certain book debts. On January 20th, 1886, a receiving order was 
made against the debtor, and the trustee under the deed sent to the official 
receiver the balance of assets in his hands, after deducting the amount so paid 
to the solicitors, together with an account of receipts and payments in connection 
with the estate. The trustee appointed in the bankruptcy applied for an order 
for payment of the 201, 7s, Sd, 

Held: That the application must be granted, but that certain items for 
collecting book debts, amounting together to 2Z., would under the circumstances 
be allowed, and an order made for 'payment of 182. 7s, Sd. In re Forster, Ex 
parte Ratdings p. 292 

(2) Where a form of order by consent in a motion contained an agreement by 
one of the parties — the trustee in the bankruptcy — to pay the costs of the other 
' ' as between solicitor and client." 

Held : That such a form of order could not be approved by the Court. In re 
G^iiy, Ex parte Scantlehury p. 300 

STAMP.] — Where no estate has come into the hands of a trustee under a 
scheme of arrangement, such trustee must himself provide the stamp necessary 
to be affixed to the affidavit of no receipts required to be forwarded to the 
Board of Trade under Bule 291 of the Bankruptcy Rules, 1886. 

In such case an unstamped affidavit cannot be accepted, nor the amount neces- 
sary for the said stamp provided from the Bankruptcy Estates* Account. In re 
Bovolands, Ex parte the Board of Trade p. 70 

» 
STOPPAGE IN TBANSirU.l—A firm of merchants in London, acting as 

M.fi. — VOL, IV. A A 
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agents for a merchant at Oporto, bought from the applicants certain barrels of 
cement, which was stated to be wanted for the New York market. 

At the time of the purchase the vendors were informed that the cement in 
question was to be shipped in a vessel lying in the West India Docks about to 
be purchased on behalf of the principal abroad, and they were afterwards 
instructed to send the cement alongside such vessel, which was done. 

Mate*s receipts for the cement were given to the vendors, and handed by 
them to the London firm, who gave all necessary directions to the master of the 
ship and took bills of lading making the cement deliverable at New York to 
their order. 

The firm of merchants in London subsequently became bankrupt, and the 
vendors thereupon claimed to exercise the right of stoppage in traimtu over the 
cement, which had not then arrived at New York. 

Held : That an actual delivery to the firm of merchants in London had taken 
place ; that when in possession of the mate's receipts there was nothing as 
between that firm and the applicants to prevent bills of lading being taken for 
another port and a fresh destination impressed upon the goods ; and that the 
goods having got into the possession of the vendees in such a way that they 
could have altered their destination, the tranititiis was at an end. In re Bruno, 
8ilva cfc Son, Ex parte Francis d: Co p. 146 



SXJMMAHY ADMINISTRATI0N.]-See BinaU Banknq^tcy, 



SUSPENSION OF PAYMENT.]— See JV'o/kc. 



^IM.'E^ Computation of.] — In computing the three months within which; under 
section 6, sub-section 1 (c), of the Bankruptcy Act, 1883, the act of bankruptcy 
on which a petition is grounded must have occurred, the day on which such 
petition is presented is to be excluded. 

The act of bankruptcy was committed on August 13th, 1886, and the petition 
was filed on November 13th, 1886. 

Held : That such petition was presented in time. In re Hanson, Ex parte 
Forster , p. 98 



TRANSFER OF PROCEEDINGS.]— (1) On the hearing of a judgment sum- 
mons in the County Court, a receiving order was made against the debtor under 
section 103, sub-section (5), of the Bankruptcy Act, 1883, and the proceedings 
were thereupon transferred under Rule 360 (1) of the Bankruptcy Rules, 1886, 
to the London Bankruptcy Court, as being the Court to which a bankruptcy 
petition against the debtor' would properly be presented. The debtor paid the 
debt, and appealed to the Divisional Court in Bankruptcy to rescind the 
receiving order. 
Held: That under the circumstances the proper course for the debtor to 
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pursue was to apply to the County Court Judge for a rehearing. In re Hughes, 
Ex parte Hughee p. 73 

(2) Where an application is made to transfer the proceedings in a bankruptcy 
from a County Court to the High Court, or from the High Court to a County 
Court, notice of such application must be served upon the official receiver. In 
re Jack p. 160 



TRUSTEE.]— See Board of Trade. 

Application by for directions.] — ^Where a trustee in a liquidation applied to the 
County Court for directions as to the acceptance of an offer for the purchase of 
the debtors' property, and notice was given to the debtors, but at the hearing of 
the application the County Court Judge refused to hear the solicitor for the 
debtors or to receive evidence on their behalf. 

Held : That notice having been given to the debtors they ought to have been 
heard ; and that an appeal lay from such refusal of the County Court Judge to 
do so. 

QiuBre : Whether when a trustee applies to the Court for directions in any 
particular matter the debtor is in any event entitled to appear and be heard. 
In re Webb d; Sons, Ex parte Webb d; Sons p. 52 

Disobedience of to order of Board of Trade,] — (1) Although a trustee under a 
scheme of arrangement has been removed from office, the Board of Trade has 
power to demand a statement of his receipts and payments as such trustee, and 
to apply to the Court under section 102, sub-section (5), of the Bankruptcy 
Act, 1883, to enforce that order in case of neglect and refusal to comply with 
it. In re Rogers, Ex parte the Board of Trade p. 67 

(2) Where no estate has come into the hands of a trustee under a scheme of 
arrangement, such trustee must himself provide the stamp necessary to be 
affixed to the affidavit of no receipts required to be forwarded to the Board of 
Trade omder Rule 291 of the Bankruptcy Rules, 1886. In such case an un- 
stamped affidavit cannot be accepted, nor the amount necessary for the said 
stamp provided from the Bankruptcy Estates' Account In re Bowlands, Ex 
parte the Board of Trade p. 70 

Conduct of] — On August 4th, 1886, the agent on behalf of a banking company 
took possession of a quarry under a sub-lease previously granted by the debtor, 
the original lessee, as security for a loan. 

On August 11th, 1886, the debtor was adjudged bankrupt, and such agent 
was appointed trustee in the bankruptcy, but he nevertheless continued in 
possession of the said quarry on the part of the bank, which was worked for the 
bank's benefit. 

On November 6th, 1886, the agent, as trustee in the bankruptcy, applied to 
the County Court for unconditional leave to disclaim the lease. 

This application was opposed by the landlord, and refused by the County 

A A 2 



856 



DIGEST OF CASES. 



Court Judge, but without prejudice to the trustee to apply for leave to 
disclaim on terms. 

Held : That the County Court Judge was right in refusing unconditional leave 
to disolaim : that the trustee had taken upon himself two utterly irreconcilable 
duties : and that, having regard to his conduct, and to the fact that no evidence 
was before the County Court Judge to enable him to come to a proper 
conclusion as to terms, the order made by him was right. In re Crowther, 
JSx parte Duff p. 100 



ULTRA YIRES.}— (1) Upon appeal from decision of the Divisional Court in 
bankruptcy, dismissing a County Court appeal on the ground that the money or 
money's worth involved did not amount to 50Z., and that no leave to appeal had 
been obtained, the objection was taken that Rule 111 (2) of the Bankruptcy 
Rules, 1883, by which the said limitation is made was uUra vires. 

Held : That the Rule 111 (2) was not \dtra vires ; and that section 104, sub- 
section 2 (d) of the Bankruptcy Act, 1883, taken together with section 127 of 
the Act, empowered the making of such a rule, specifying within what limit the 
right of appeal shall be confined. In re Hann, Ex parte Foreman . , p. 16 

(2) Rule 237 of the Bankruptcy Rules, 1886, is not %dtra vires, but is a rule 
for carrying into effect the objects of the Bankruptcy Act, 1883 ; and the Board 
of Trade are entitled under that rule to appeal from any order of the Court made 
upon an application by a bankrupt for his discharge. In re StainUm, Ex parte 
the Board of Trade p. 242 



VIVA VOCE EVIDENCE.]— The practice by which application to be allowed 
to give vivd voce evidence must be made beforehand, and not at the same time 
with the motion upon the hearing of which it is desired to use such evidence, 
applies only to the High Court ; and such practice is not intended to apply to 
the County Courts, or to affect the course of business therein. In re JViUon, 
Ex parte Wathinson , p. 238 



VOLUNTARY SETTLEMENT.]-See Setatment. 



WAGES— Preferential claim to.]— The general foreman and overlooker of a 
brickyard in which he also worked, instead of weekly wage, undertook the 
manufacture of bricks by piecework, and to be paid so much per thousand for 
bricks produced. 

For this purpose he continued to employ the men who had been working for 
the bankrupt at the same rate of wages, other persons being engaged and paid 
separately by the bankrupt to do part of the work. He also continued exclu- 
sively in the service of the bankrupt and to act as general manager of the brick- 
works, but without special remuneration therefor. He was liable to be dis- 
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charged at a week's notioe by the bankrupt, who had the right to disoharge and 
engage all men working in the yard and to make alterations in the rate paid per 
thousand for the bricks, 

Hdd: That the position occupied by such person was that of a workman 
within the meaning of section 40^ sub-section 1 (e), of the Bankruptcy Act^ 1883, 
and not that of a contractor : and that he was entitled in priority under that 
section to the wages due to him in respect of services rendered to the bankrupt 
before the receiving order was made. In re Field p. 63 

WIFE.}-See Hwband and Wife, 



END OF VOL IV. 
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